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Current Topics. 


The Long Vacation. 

Ix the past this, the longest break in the work of the 
courts during the legal year, merited still more than it does 
now the epithet “ long,” for at one time it lasted from 8th 
August to 2nd November, almost three months; later, 
it was cut down and commenced on 13th August and finished 
on 23rd October; more recently still it was abbreviated to 
its present dimensions. A foreign observer when told of the 
lengthy holidays to which English lawyers treated themselves, 
remarked with some emphasis that “‘ we don’t allow that ” ; 
and another Continental writer discussing the subject, spoke 
of this holiday as one “ which the judges scarcely think 
sufficient, but which the practitioners, not without reason, 
regard as much too long.” From one point of view there 
is doubtless something unbusinesslike in the fact that the 
courts, if the colloquialism may be allowed, put up their 
shutters for so long a stretch of time, thus exemplifying the 
truth of SHAKESPEARE’s familiar phrase about the “ law’s 
delays’ ; but we have become so habituated to this protracted 
cessation from active work that we almost regard it as 
part of the normal operation of the Constitution. Whether 
clients, whose causes have to stand over for so long a time, 
regard with equal complacency the delay thus occasioned 
may well be doubted. 


The Judicial Committee. 

NoTWITHSTANDING the talk in various quarters as to the 
limitation of appeals to the Judicial Committee of the Privy 
Council, its lists of late have certainly shown no sign of 
diminution ; indeed, the fact that the Committee has for 
some time past been sitting in two divisions in order to 
overtake the amount of work speaks eloquently of the esteem 
in which, as an appellate tribunal, the Committee is held in 
the Dominions and Colonies of our far-flung Empire, with 
their divers systems of law. True, it would not be surprising 
if, ere long, the Dominions, with their own admirably equipped 
appellate tribunals should regard themselves as fully com- 
petent, as indeed they are, to do full justice even to the most 
persistent litigant in their own courts, but the flow of appeals 
of late from Canada seems to have been as great as ever. 
Since its reorganisation rather more than a century ago the 
Judicial Committee has a wonderful record of excellent work, 


| 
| 
| 
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and many have been the tributes paid to its usefulness. 
Perhaps the most striking was that recorded of a tribe in a 
remote part of India where a traveller found the natives 
offering up a sacrifice to a far-off but all-powerful god who 
had just restored to the tribe certain land which the Govern- 
ment had taken from it. The traveller asked the name of the 
god, and received for answer, ‘‘ We know nothing of him 
but that he is a good god, and that his name is the Judicial 
Committee of the Privy Council.” Many years ago a writer, 
who recalled the incident, said that there is something pathetic, 
but also much to be proud of, in this faith of distant peoples 
in the divine power of British justice—the integrity, the 
incorruptibility, the absolute impartiality of our judges. 
Lord Bowen, who possessed a genius for expressing in exquisite 
language what others may feel but cannot translate into words, 
once finely said: ‘‘ There is no human being whose smile or 
frown, there is no Government, Tory or Liberal, whose favour 
or disfavour can start the pulse of an English judge upon 
the Bench, or move by one hair’s breadth the even equipoise 
of the scales of justice.” 


The Law of Libel. 

WE have on several occasions made reference to certain 
alleged hardships in connection with the present law of 
libel, and a number of proposals for the amendment of the 
law have from time to time been duly indicated. One of the 
objects of the Law of Libel (Amendment) Bill, which was 
presented to the House of Commons last Monday week by 
Mr. A. P. Hersert, would appear to be the elimination of 
the difficulty occasioned by the unwitting use by a writer 
of fiction of a name borne by a real person. Readers are, 
of course, familiar with the law as set forth in Jones v. Hulton 
[1909] 2 K.B. 444, [1910] A.C. 20, and they will, perhaps, 
recall the case of Canning v. William Collins, Sons and Co. 
Lid. (see 82 Sou. J. 575), which was decided a few weeks 
ago, and in which the plaintiff was unsuccessful. The Bill 
provides that it shall be a good defence (without prejudice 
to any other defence that may be open to him) for a defendant 
in an action or other proceeding for libel to prove : (i) that in 
publishing, or procuring or joining in the publication of, 
the alleged libel, he had no intention of referring to the 
plaintiff, and (ii) either (a) that, at the time of such publication 
as aforesaid, he had no knowledge of the existence of the 
plaintiff, and there was no want of reasonable care on his 
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part in failing to know of the existence of the plaintiff, or 
(b) that, at the time of such publication as aforesaid, he did 
not foresee, and there was no want of reasonable care on his 
part in failing to foresee, that the libel might reasonably be 
understood to refer to the plaintiff. The next clause of the 
measure is designed to effect a fair distribution of the penalty. 
It provides that, where defendants are liable in 
damages for a libel, it shall be the duty of the judge to appor- 


sey eral 


tion the damages between the various defendants and to enter 
separate judgments for such apportioned amounts according 
to his estimation of each defendant’s degree of responsibility ; 
while, in cases where several persons would be liable and only 
one is selected by the plaintiff, there is a provision enabling 
the defendant other persons joined as 
defendants and the action to proceed as if it had originally 
been brought against all sueh defendants. <A further clause 
aims at otherwise 


selected to have the 


unwarranted 
actions by limiting the costs recovered by the plaintiff with 
reference to the damages, 
apply where the Judge that there 
ground for the Another contains 
a proposal lor a special period of limitation in actions for libel 
and slander. 


discouraging frivolous. or 
though such limitation would not 


certines was reasonable 


bringing action. clause 


Such actions, it is provided, must be brought 
within one year after the publication of the libel or the uttering 
of the slander, except with the leave of the court where the 
court is satisfied that hardship would otherwise be caused. 
It is also proposed to abolish the distinction between spoken 


and written defamation as regards the 
special damage. 


necessity of proving 


Roads over Commons. 

THE question how far the requirements of road users should 
be permitted to interfere with the amenities of commons 
had been raised in a large number of instances during recent 
years, and it was hardly to be expected that the difficulty 
would not arise in a somewhat acute form in proposals 
the Report with the 
commons, playing fields, and other open spaces in and near 
London. Sir CHARLES BRESSEY assumes, as a matter of course, 


contained = in Bressey reference to 


that no open spaces will be reduced in size by the new roads 
recommended without an equivalent area being added else- 
where by way of compensation. The Commons, Open Spaces, 
and Footpaths Preservation Society insists in the July issue 
of its journal that this principle should be observed in the 
spirit, and not merely in the letter. It is urged that what is 
essential is that the equivalent open space shall be of equal 
value to the users of the existing open space, and that the 
provision of fresh land elsewhere—possibly several miles away 

does not necessarily meet this condition. The substituted 
area must be conveniently situated for the existing users or 
it 18 not equivalent. is said, if a common is 
cut in half by a road, its value is reduced by far more than the 
area taken, and not only will sufficient additional land be 
required to compensate for the severance and general loss of 
amenity, but it will be essential to insist on the provision of 


Moreover, it 


subways or easy footbridges to link the severed portions. 
Proper compensation is not, therefore, merely a question of 
substituting acre for acre. Again, it is contended, though one 
open space may sometimes be as good as another, it is difficult 
* those 
legacies from the past wh'ch even in an urban environment 


to conceive anything that can replace the commons 


retain so much of their original wildness and charm, and for 
the Joss of which or any part of them no equivalent area can 
really compensate.” Particular objection is taken to certain 
of the proposals contained in the Bressey Report. These 
cannot be indicated here, but it may be of interest to note 
that the society has arranged a conference, which is to meet 
immediately after the Parliamentary recess to discuss the 
proposals as they would affect commons, playing fields and 
other open spaces, The conference is to be attended by 
representatives of the National Trust, the National Playing 





Fields Association, the London Society, the Metropolitan 
Gardens Association, and the Council for the Preservation 
of Rural England. 


The Rating of Site Values. 

READERS will doubtless have noted the recent decision of 
the London County Council to promote legislation with a 
rating values in the administrative county 
including the City of London and the Inner and Middle 
Temples. 


view to site 
We do not propose at this early stage to comment 
upon the desirability or otherwise of the important innovation 
which such legislation would introduce into the law of rating, 
though there much to be said in favour ol 
Sir SAMUEL GLUCKSTEIN’S contention that a change of such 
magnitude, if it is to be made, should be applied to the 
country as a whole and not locally. Some indication should 
however, be given in these columns concerning the nature 
of the proposed changes. It is suggested that the rate 
should be on the basis of annual value and that derated 
properties should be included. The burden would be applied 
gradually over a period of years, and would not exceed 
a rate of two shillings in the pound without further legislation. 
It is proposed that the incidence of the rate should be on 
the site owner and that any stipulation or provision making 
the tenant liable should. be void. In the of short 
tenancies the immediate lessor would be rated direct instead 
of indirectly through the occupier, and it is suggested that 
provisions somewhat similar to those relating to the pay- 
ment of Schedule A income tax by the landlord should be 
adopted. In the case of default power would be reserved 
to collect direct from the occupier, who would be entitled 
to deduct the amount of the payment from the rent. In 
the case of unoccupied land, the person having an immediate 
right of occupation would be rated. Contributions at present 
made in lieu of rates in respect of Government properties 
are deemed to be equivalent to what would be paid by an 
ratepayer, and the Committee of the 
London County Council is of opinion that the Government 
would extend the same consideration to site-value rates as 
it does to ordinary rates. It may be recalled that two years 
ago the council expressed the opinion that the present rating 
system was inequitable in its incidence and that it passed 
the introduce 
legislation to empower local authorities to levy a rate on 
site values. This resolution was noted by the Minister of 
Health, stated in the House of Commons 
six months later that, such legislation was not in contemplation. 
Whether the legislation now to be promoted will bring about 
the change desired by the majority of the London County 
Council remains to be seen. 


seems to be 


case 


ordinary Finance 


a resolution calling on Government to 


who. however, 


Rules and Orders: Workmen’s Compensation. 

Tue attention of readers should be drawn to the fact that 
the Workmen’s Compensation Rules, 1938 (S.R. & O., 1938 
No. 687 L.15) come into operation on 8th August. They add 
further to the now formidable list of amendments which have 
been effected in the Workmen’s 1926, 
from time to time. The new rules are set out on p. 651 of the 
present 
specified here. 
Othice, 


Compensation Jules, 
issue, and the amendments introduced need not be 
The rules are published by H.M. Stationery 
price Id. net. | 

Recent Decisions. 

In Summers v. Rhondda Urban District Council (The Times. 
23rd July), the Court of Appeal (Greer, SLEssER and 
MacKinnon, L.JJ.) upheld a decision given at the Pontypridd 
County Court under the Workmen’s Compensation Act, 1925, 
awarding £600 to the widow of a man who had been employed 
by the council under an unemployment relief scheme for 4 
period of nine weeks and had lost his life in the course of his 
employment. For the last eight weeks of the time he received 
an average weekly wage of £3 a week—the rate of wage which 
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such a labourer would have received had he been employed 
for twelve months prior to the accident. The amount of the 
award was calculated on this footing, and the Court of Appeal 
intimated that whether the employment was casual was a 
question of fact for the county court judge, and that nine 


weeks was a sufficient time on which to base an estimate of 


average weekly earnings. 

In Rex v. Phillips ; Rex v. Quayle (The Times, 25th July), 
the Court of Criminal Appeal (Lorp Hewart, C.J., and 
CuaRLEs and pu Parca, JJ.) quashed the conviction of the 
first appellant on certain counts contained in an indictment 
charging conspiracy, false pretences and fraud, and reduced a 
sentence of three years’ penal servitude to one of twenty 
months’ imprisonment with hard labour. It was held that the 
procedure adopted by the committing justices was irregular 
and contrary to law in that it denied the accused the 
opportunity of hearing the witnesses give evidence so as to 
enable him to object to any question which might be put 
improperly and to see that the oral evidence was recorded in 
writing with accuracy and fairness : Indictable Offences Act, 
1848, s. 17. See Rex v. Gee [1936] 2 K.B. 442. The appeal 
of the second prisoner was dismissed. 

In Shannon and Others v. Lower Mainland Dairy Products 
Board ; Attorney-General for British Columbia intervening 
(The Times, 25th July), the Judicial Committee of the Privy 
Council upheld a decision of the Court of Appeal of British 
Columbia to the effect that the National Products Marketing 
(British Columbia) Act, 1936, was not ultra vires the legislature 
of the Province. The scheme of the Act was to enable the 
Lieutenant-Governor in Council to set up a central British 
Columbia Marketing Board to establish or approve schemes 
for the control and regulation within the Province of the 
transportation, packing, storage and marketing of natural 
products, and since its operation was confined to regulating 
transactions wholly within the Province it did not offend 
s. 91 (2) of the British North America Act. Nor was the Act 
in question Oyen to objection on the ground that it contained 
powers to exact licences; and the Board intimated that: it 
was within the powers of the provincial legislature to delegate 
so-called legislative powers to the Lieutenant-Governor in 
Council, and to give him powers of further delegation. 

In Governors of Queen Anne's Bounty v. Tithe Redemption 
Commission (p. 645 of this issue), Morton, J., held that 
the period described in s. 20 (10) (a) of the Tithe Act, 1936, 
as “time after the tithe-owner has served a notice for the 
purposes of sub-s. (3) of this section on the tithe-payer, during 
which legal proceedings may not, by virtue of this sub-section, 
be commenced or continued,” began with the day immediately 
following the day on which, under s. 20 (3) of the Act, the 
tithe-owner had given to the tithe-payer the notice referred 
to in the same sub-section. 

In Haile Selassie v. Cable and Wireless, Lid. (p. 615 of 
this issue), Bennett, J., held that the plaintiff, who was 
recognised by His Majesty's Government as the Emperor 
de jure of Ethiopia, had not lost the right to recover the 
debt in the action because that country had been conquered 
by Italian armies and because His Majesty's Government 
recognised that that country or the greater part of it was 
ruled by the Italian Government. The learned judge, 
therefore, gave judgment for the plaintiff for an amount 
admittedly due under a contract relating to the transmission 
of wireless messages between radio telegraphic stations in 
Addis Ababa and Great Britain. 

In Re Oceanic Steam Navigation Co., Ltd. (p. 646 of this 
issue), Simons, J., dismissed a petition presented by the com- 
pany asking the court to sanction a scheme of arrangement 
with its creditors under ss. 153 and 154 of the Companies Act, 
1929, on the ground that under its memorandum of association, 
the company had no power as a going concern to sell and dispose 
of its whole undertaking, and that the scheme provided for 
the sale and transfer of the whole of the assets and undertaking 





of the company to a new company to be formed for the pur- 
pose. The proposed arrangement was ultra vires the company 
and the court had no jurisdiction to sanction it under s. 153. 

In El Neptuno (The Times, 30th July), Laneron, J., 
set aside, on the application of the Republican Government 
of Spain, the writ and arrest of the steamship * El Neptuno ” 
in the action for possession which had been brought by the 
Nationalist Government of Spain against the owners of the 
vessel, which had been requisitioned by a decree of the 
Republican Government. The vessel had been released follow 
ing previous proceedings brought by the Republican Govern- 
ment, and was almost immediately re-arrested in respect of the 
proceedings for possession instituted by the Nationalist 
Government. The Cristina, 82 Sox. J., 253 applied. 

In Herod, F. E. v. Herod, F. EB. (The Times, 29th July) 
an undefended suit, Sir Boyp Merriman, P., granted the 
petitioner a decree nisi of dissolution of marriage on the 
ground that the respondent had deserted him for at least 
three years immediately preceding the presentation of the 
petition. The petitioner asked for the discretion of the 
court with regard to his own adultery committed during the 
period of alleged desertion. The learned President found 
that the wife was probably unaware of, and certainly was in 
no way affected or influenced by, the husband’s adultery, 
and held that there was no authority binding the court to 
the principle that, if a spouse committed adultery after he 
or she had been deserted, the desertion was necessarily 
terminated as a matter of law, regardless of the question 
whether the deserter knew of the adultery or whether it had 
any influence on his or her conduct. 

In Re Forster, deceased : Gellatly v. Palmer and Others 
(p. 647 of this issue), Benner, J., held that a bequest 
‘to the Treasurer of the Society for Infirm Roman Catholic 
Priests of the Clifton was a good charitable gift. 
The learned judge negatived the argument that the society 
was a charity on the ground that its funds were clothed with 
a trust for the relief of poverty, but held that it was a charity 
in that its purpose tended to advance religion. 

In Attorney-General v. Barnes Borough Council and Others 
(p. 646 of this issue), Luxmoors, J., held that an agreement 
of Ist August, 1935, entered into between the defendant 
council and the Ranelagh Club with regard to the future 
development of the club grounds, which contained LO6 acres 
within the district of the council, was not ultra vires the council, 
and was valid and binding on the parties. The learned judge 
intimated that the decision to enter into the agreement was 
the decision of the council and the fact that they gave the 
Town Planning Scheme Clauses Sub-committee power to agree 
with regard to certain subsidiary matters did not affect the 
position. Moreover, on the true construction of s. 34 of the 
Town and Country Planning Act, 1932, the council had 
power to enter into an agreement with the club restricting the 
future planning, development or use of the land, provided 
that the restrictions were such as might be dealt with by or 
under a scheme under the Act, and all the provisions of the 
agreement were such as could properly be included in a town 


Diocese ” 


planning scheme. 

In Wooding v. Monmouthshire and South Wales Employers’ 
Mutual Indemnity Society, Lid. ; James v. Same; Hawkins 
v. Same (p. 644 of this issue), the Court of Appeal (GREER 
and MacKrnnon, L.JJ., Suesser, L.J., dissenting) upheld 
decisions given at the Tredegar County Court to the effect 
that the respondents were not liable to pay to the appellant 
workmen compensation under the Workmen’s Compensation 
Act, 1925. The Act (see s. 7 (i)) did not make it compulsory 
for an employer to be insured, and when the employing 
company’s receiver was appointed it could not be said that 
under the contract between the company-and the society 
the latter was liable in respect of the appellants’ disabilities. 
The appeals therefore failed. As regards coal mine owners, the 
position has been remedied by the Workmen’s Compensation 
(Coal Mines) Act, 1934. 
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Criminal Law and Practice. 
TAKING DEPOSITIONS IN ABSENCE OF ACCUSED. 
THE strictness with which the provisions of s. 17 of the 
indictable Offences Act, 1848, are interpreted in favour of 
accused persons was recently demonstrated in R. v. Phillips 
and Quayle in the Court of Criminal Appeal (The Times, 

27th July). 

Phillips had been convicted on sixteen out of seventeen 
counts of an indictment charging conspiracy, false pretences 
and fraud, and was sentenced to three years’ penal servitude. 
Quayle was convicted on the last nine of the seventeen 
counts and was sentenced to ten months’ imprisonment. 

The first and ninth counts charged both appellants with 
conspiracy to defraud, the eighth count charged Quayle alone 
with obtaining credit by fraud in incurring a certain debt, 
and the remaining counts charged both appellants jointly 
with obtaining credit by fraud in incurring certain other 
debts and with obtaining goods by false pretences. 

Quayle was brought before the justices on or about 
25th December, 1937, and proceedings continued 
against him alone until 28th March, 1938, when Phillips was 
brought before the court as a co-defendant with Quayle. 
By that time, thirty-five witnesses had been called and 
examined, evidence had regularly taken in 
Quayle’s Their evidence related to charges 
subsequently embodied in counts | to 7 (inclusive). 

In order to save time, instead of re-examining each witness 
separately, his deposition was read over to each, and he was 
asked whether it was correct. Each the 
atlirmative, and at the foot of each deposition there appeared 
the signed statement: “ My deposition has been read over 
to me and it is correct.” Phillips was then given the 
opportunity of cross-examining each witness. 

Section 17 of the Indictable Offences Act, 1848, provides 
that in all cases where a person appears before any justice or 
justices of the peace charged with any indictable offence, such 
justice or justices, before he or they shall commit such 
accused person for trial, or before he or they shall admit him 
to bail, shall, in the presence of such accused person, who 
shall be at liberty to put questions to any witness produced 


were 


W hose been 


presence. 


answered in 


against 
those who should know the facts and circumstances of the 
case, and shall put the same into writing, and such depositions 
shall be read over and signed respectively by the witnesses 
who shall have been so examined, and shall be signed also by 
the justice or justices taking the same. 


In delivering the judgment of the court the Lord Chief 
Justice said that the terms of s. 17 were imperative, and if 


they were complied with the accused person heard the witness 
vive his evidence so that he was able to object to any question 
which might be put improperly and to see that the oral 
evidence was recorded in writing with accuracy and fairness. 
The mere fact that the practice adopted in this case was 
common was no reason for approving or condoning an 
irregularity which might well be prejudicial to an accused 
person. 

The court quashed the conviction of Phillips on counts 1 
to 7 but allowed the convictions on counts 9 to 17 to stand. 
The court’s view was that where magistrates committed on 
several charges, the committals were several and distinct, 
and if one was bad, the others were not necessarily invali- 
dated. As it was reasonable to suppose that a lighter sentence 
would have been imposed if Phillips had been convicted on 
nine counts instead of sixteen, the sentence of three years’ 
penal servitude was reduced to one of twenty months with 
hard labour. Quayle’s appeal was dismissed. 

In R. v. Gee [1936] 2 K.B. 442, the irregularity of which 
complaint was made was that the witnesses were examined 
by the chief constable from a prepared typewritten statement, 
similar to a proof. Copies of these were handed to the 


him, take the statement on oath or affirmation of 





magistrates and their clerk. The magistrates took down 
nothing in writing, but the prepared statement was checked 
by the clerk and ultimately signed by each witness. 
Mr. Justice Goddard, in delivering the judgment of the court 
quashing the conviction, said: ** Considering that since 1933 
a committal by magistrates is substituted for a presentment 
by a grand jury, it is of the greatest importance that there 
should be no deviation from the requirements of the statute.” 

We make no apology for using these recent decisions as an 
occasion for returning to one of the most vital topics of 
criminal procedure. The procedure adopted in R. v. Gee, 
supra, and to some extent also in R. v. Phillips and Quayle, 
supra, is one to which justices are sorely tempted at times to 
resort, in order to save the irksome laboriousness of taking 
down lengthy depositions in longhand, and the pressure on 
their already overworked courts. Sometimes the length and 
number of preliminary hearings so seriously prejudice the 
accused as to defeat the very ends which s. 17 of the Indictable 
Offences Act, 1848, aimed to accomplish. 

It is obvious that the safeguard for the liberty of the 
subject contained in s. 17 should not be lightly set aside. 
The rule that a prisoner should be present when a witness is 
examined for the purpose of taking a deposition is older than 
the Indictments Act, 1848 (R. v. Arnold (1838), 8 C. & P. 
621; R. v. Johnson (1846), 2 Car. & Kir. 394; R. v. Hake 
(1845), 1 Cox C.C. 226). There is no reason why the pressure 
of work on the magistrates’ courts should not be gradually 
relieved throughout the country by better organisation of the 
courts, nor is there any reason why more modern and tested 
methods, such as that of taking shorthand instead of long- 
hand should not be gradually substituted for the 
antiquated methods still prevalent in some courts of summary 
jurisdiction. 


notes, 





The Right to a Divorce. 
DESERTION AS A DISCRETIONARY BAR TO RELIEF. 
It may not always be borne in mind that where a petitioner, 
who is seeking a divorce, has deserted the other party to the 
marriage, his or her right to a decree depends upon the 
exercise by the court of its discretion in his or her favour. 

The following case, where the facts showed that a husband 
had deserted his wife before the adultery which was com- 
plained of, may afford an opportunity for a useful examination 
of the position. 

In Faulkner v. Faulkner and Batten, which came before 
the President in the undefended list on Monday, 14th 
February, a husband sought a dissolution of his marriage on 
the ground of the adultery of his wife with the co-respondent. 

It transpired during his evidence that prior to her adultery 
his wife had obtained against him on the ground of his 
desertion a maintenance order under the provisions of the 
Summary Jurisdiction (Separation and Maintenance) Acts, 
1895-1925. In explanation of his having deserted his wife, 
the husband stated that he had left her owing to her temper 
and threats of suicide. 

No argument, however, arose as to the effect upon his 
right to a decree of his having left her under these circum- 
stances, and, upon proof of adultery, a decree nisi was granted. 

It will be remembéred that by para. (c) of the proviso to 
(2) of s. 178 of the Supreme Court of Judicature 
(Consolidation) Act, 1925 (15 & 16 Geo. 5, c. 49), which has 
been substituted for the original section by s. 4 of the 
Matrimonial Causes Act, 1937 (1 Edw. 8 & 1 Geo. 6, c. 57), 
where a dissolution of marriage is sought upon the ground of 
adultery or cruelty, proof of desertion or wilful separation 
without reasonable excuse on the part of a petitioner from 
the other party to the marriage prior to the adultery or 
cruelty complained of is a discretionary bar to the granting 
of relief. 
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The original section of the Act of 1925, supra, re-enacted 
a similar provision, which was contained in s. 51 of the 
Matrimonial Causes Act, 1857 (20 & 21 Vict. ce. 85). 

Where, therefore, evidence is given that a petitioner has 
been guilty of desertion, it becomes a matter for the exercise 
of discretion by the court as to whether or not it will grant 
a decree upon the facts of each particular case. Although, 
of course, the number of cases in which discretion is sought 
where there has been desertion is small compared to those 
where there has been adultery on the part of a petitioner, 
vet in cases where there has been such desertion, a case arises 
for the exercise of discretion; and it would appear that 
imilar principles are applicable in determining whether or 
not this should be exereised in the one case as in the other 
is to such principles, see Wickins v. Wickins [1918] P, 265: 
Apled v. Apted and Bliss [1930] P. 246: Bainbridge v. 
Bainbridge (The King’s Proctor showing cause) [1934] P. 66). 

It is, of course, necessary that definite proof should be 


siven of the existence of such facts as call for the exercise of 


discretion. Thus, in Haswell v. Haswell and Sanderson (1859), 
1 Sw. & Tr. 502, the court had to determine under what 
circumstances during the hearing of a petition for dissolution 
a case had been made out which put the court under the 


duty of exercising its discretion under s. 31 of the Act of 


1857, supra. There a husband who was seeking a dissolution 
of his marriage gave evidence of his having left his wife prior 
to her adultery. The question, therefore, arose as to whether 


or not this evidence was sufficient to call for the exercise of 


discretion. In giving their opinion on this point, the full 
court, the Judge Ordinary, Mr. Justice Williams and Mr. Baron 
Bramwell, says this, at p. 503: ‘* We have considered this 
point, and, as regards the discretionary power of the court 
under the 3lst section, it appears to us that when the 
petitioner has established his petition, alleging adultery against 
the wife, a case for the exercise of the discretion of the court 
does not arise, unless it is made out affirmatively that the 
husband des-rted or wilfully separated himself. without 
reasonable excuse, ete. As the case at present stands, you 
(counsel for the petitioner) have established your allegation 


of adultery ; the fact that the husband withdrew himself 


without reasonable excuse, is not affirmatively established.” 

Where, of course, the misconduct for the relief of which 
diseretion is asked consists of adultery, there is more 
likelihood that the court will be put in possession of such a 
fact by virtue of the rules as to the lodging of a discretion 
statement (Matrimonial Causes Rules, 1937, r. 38), but where 
the misconduct consists of any of the other offences mentioned 
in the proviso, supra, i.e., unreasonable delay, cruelty, 
desertion or conduct conducing, definite proof of such facts 
as would establish this may not always be brought to the 
attention of the court. 

In the case under discussion the fact of desertion was 
apparent on the face of the maintenance order, and this was 
mentioned to the court as part of the res gestat. Inasmuch 


as, however, it is now necessary, by reason of r. 4 (1) (f) of 


the above rules, to state in any petition which is presented 
after Ist January, 1938, the existence of any previous pro- 
ceedings with reference to a marriage, whether these have 
been brought in the High Court or in a court of summary 
jurisdiction, in a case where an order has been obtained 
against a petitioner, the court. will be aware of the matrimonial 
offence of which he or she has been guilty and which formed 
the basis of the order. 

It may be observed that the question whether or not a 
petitioner has been guilty of desertion without reasonable 
excuse is not necessarily determined against him by reason 
of a previous adverse finding of desertion by a court of 
summary jurisdiction. It is true that desertion within the 
meaning of the Acts 1895 to 1925, supra, is the same offence 
in law as desertion within the meaning of the Divorce Acts, 
except that no period is specified as requisite to constitute 








the offence (Heard v. Heard [1896] P. 188; Frowd v. Frowd 
[1904] P. 177; Bowron v. Bowron [1925] P. 187), and it may 
be that, as regards disputes between the parties to the 
marriage, such a finding will operate by way of estoppel so as 
to prevent the husband from disputing in subsequent pro- 
ceedings that he has been guilty of desertion (see Finney v. 
Finney (1868), L.R. 1 P. & D. 483; Harriman v. Harriman 
[1909] P. 123). In such a case, therefore, a husband who has 
been found guilty of desertion in the court below may be 
estopped from himself raising the point that the circumstances 
under which he left his wife amounted to a reasonable excuse 
in law, so as to prevent any question as to the exercise of 
discretion from arising. But whatever the position may be 
as regards the parties themselves, it is clear that no question 
of estoppel by way of a finding of desertion by a court of 
summary jurisdiction will bind the court in considering this 
question, as to whether or not a case for the exercise of 
discretion has been made out, so as to preclude it from 
examining the conditions under which the desertion had 
taken place, and from holding that no case calling for the 
exercise of discretion has been made out owing to the existence 
of a reasonable excuse for the desertion (see Harriman v. 
Harriman, supra). In such a case, therefore, the mere fact 
of a conviction will not be sufficient to establish a bar, but 
the whole of the circumstances will be considered, and, if the 
court is of opinion that the petitioner has acted upon 
reasonable grounds, he will not be deprived of the relief for 
which he asks (Lloyd v. Lloyd (1901), 84 L.T. 278, where 
discretion was exercised in favour of a husband, in spite of 
the fact that his wife had obtained an order against him on 
the ground of his desertion). In a case, therefore, where 
desertion has been established, unless it can be shown that 
there has been reasonable excuse for the desertion, it will be 
necessary to ask for the exercise of discretion before a decree 
nisi can be granted. If, of course, proof of such reasonable 
excuse is forthcoming, then there will be no question for the 
court to consider with regard to the exercise of discretion, 
and the petitioner will be entitled to a decree (see Davies v. 
Davies and Hughes (1863), 3 Sw. & Tr. 221; Wickins v. 
Wickins, supra), and it has been held that, as the court has 
such a discretionary power, it is bound to satisfy itself as to 
existence or otherwise of reasonable excuse, whether this is 
pleaded or not (Goode v. Goode and Hamson (1861). 
2 Sw. & Tr. 253). 

The reason why desertion without reasonable excuse should 
deprive a petitioner of his remedy for dissolution, even after 
proof of the adultery of his wife, appears from the judgment 
of the Judge Ordinary in Jeffreys v. Jeffreys and Smith (1864), 
3 Sw. & Tr. 493, where he says this at p. 495: * If chastity 
he the duty of the wife, protection is no less that of the 
husband. The wife has a right to the comfort and support 
of her husband’s society, the security of his home and name, 
and the first protection of his presence, so far as his position 
and avocations will admit. Whoever falls short in this regard, 
if not the author of his own misfortune, is not wholly blameless 
in the issue; and though he may not have justified his wife, 
he has so far compromised himself as to forfeit his claim for 
a divorce.” 

For guidance, reference may be made to the following 
cases in which discretion has been exercised where a petitioner 
has been guilty of desertion. 

(A) In favour of the petitioner. 

Du Terreaux v. Du Terreaur (1859), 1 Sw. & Tr. 555 ; 
Proctor v. Proctor ; Smith v. Pitman (1865), 4 Sw. & Tr. 140 ; 
Kennedy v. Kennedy and Schurch (A890), 62 | Fl te <5 Lloyd 
v. Lloyd, supra; Mulley v. Mulley and Shaw (1909) 53 Sol. J. 
169, where a husband had been guilty of statutory desertion, 
i.e., non-compliance with an order for restitution of conjugal 
rights by virtue of s. 5 of the Matrimonial Causes Act, 1884 
(47 & 48 Vict. e. 68): Freeman v. Freeman and Freeman 
(1911), 105 L.T. 383, where, upon an intervention by the 
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King’s Proctor alleging desertion, discretion was exercised 
upon certain terms as to payment for the benefit of the wife ; 
Stone v. Stone and Osborne [1917] P. 125, where the court 
stated that the existence of statutory desertion on the part 
of the husband had not conduced to the subsequent adultery 
of the wife, and that she had taken no active steps to enforce 
the decree for restitution. 

(RB) Aqainst the petitioner. 

Coulthart v. Coulthart and Gouthwaite. 
ae 1.7. 
woman who was in particular need of his care and attention, 
had been guilty of a separation which was totally unjustifiable ; 
Jeffreys v. J effre Ys and Smith. supra ; Yeatman v. Yeatman 
and Rummell (1870), L.R. 2 P. & D. Daqg v. Dagqg 
(1882), 7 P.D. 17: Heyes v. Heyes and Mason (1887), 13 P.D. 
11: Hodgson v. Hodgson and Turner [1905] P. 233 ; 
v5 Wich nS, supra, where a hushand’s CTOSS petition for relief 
was dismissed upon the ground of his statutory desertion. 


otherwise Bell (1859), 
who had married a 


204 
It, 


(0.8.) where a husband, 


187; 


way °_ 7° 
HH RHUL 








. 
Company Law and Practice. 
It is not infrequent that members of a company feel them- 
selves aggrieved by the payment of a 
dividend which in their opinion ought not 
to have been made, and it may well be of 
interest to consider briefly where directors 
held liable to repay to the 
company dividends which have improperly paid. 
All the cases dealing with this referred to below 
are decisions on questions which arose in the winding- 
up of the various companies concerned where proceedings 
were taken against the under the misfeasance 
section of the Companies Act then in force. As, however, is 
pointed out in Gore Browne’s “Handbook on Joint Stock 
Companies,” 37th ed., p. 680, that section dues not create any 
new liability until persons named in it, i.¢., promoters, 
directors, past or present, managers, liquidators, or any oflicers 
of a company, but only provide: a method of enforcing rights 
which might have been enforced by an action before the 
winding-up, and which may even after the winding-up, if more 
convenient, be so enforced. It is an interesting fact that 
most, if not absolutely all of the cases dealing with this topic 
have arisen in a winding-up, and it points out the difficulty of 
obtaining relief against directors for an improper payment of 
dividend so long as the company is a going concern. 
The cases bearing on this point fall into two classes : 
dealing with dividends for one reason or another improperly 
declared, and those dealing with dividends where there are 
no profits to justify that payment in accordance with the 
general law. In Siringer’s Case, L.R. 4 Ch. 475, the articles 
provided that no dividends should be payable except out of 
the profits arising from the business of the company. The 
company carried on a very profitable but hazardous business 
with the Confederate Government during the American Civil 
War, and a dividend was declared out of apparently realised 
profits. Subsequently, on the termination of the war, the value 
of the assets on the basis of which the dividend had been 
declared had dwindled to nothing, and Malins, V.-C., found that 
such a contingency ought to have been foreseen and that the 


Dividends 
Wrongtully 
Paid. 
have been 
been 
t opic 


directors 


those 


payment amounted to a repayment of capital. I should state 
that the cash had had to be borrowed from the bank in order 
to make the payment of dividend. In reversing the Vice- 
Chancellor’s decision, Sir C. J. Selwyn, L.J., made the 
following observations: ‘I have already shown that no 
fraud was intended or attempted against either the share- 
holders or the public or the creditors of the company. If we 
were to lay down as a rule that there must be actually cash in 
hand or at the bankers of the company to the full amount 
of the dividend declared, we should be laying down a rule 





which in my judgment would be inconsistent with what I 
understand and believe to be the custom of all companies 
of th description, and also inconsistent with mercantile 
usage, and we should be laying down a rule which would 
open the door to and encourage a very great amount of 
litigation because there are very few dividends indeed which 
would not be open to more or less question if such a rule as 
that were laid down.’’ That case, therefore, is only of negative 
interest so far as we are at present concerned. 

In Re National Funds Assurance Co., 10 Ch. D. 118, the 
directors were unsuccessful. The company in that case had 
neve! a profit. One of the articles provided that the 
directors without the sanction of a general meeting. 
pay interest at the rate of 5 per cent. per annum upon the 
The next article provided 


made 


might, 


paid-up capital of the company. 
that no dividend should be payable except out of profits. 
It was held, as a matter of construction, that the article 
authorising the payment of interest authorised it not out of 
capital but only out of income. If there was no authority 
to return capital the question was whether the directors had 
in fact returned it, and it was held by Jessel, M.R., that the 
balance sheets clearly showed that they had, for they had 
nothing else to pay it out of. The company had never made 
any profit sand there had been a large and constantly increasing 
deficit. It was, he held, a plain case of misapplication of the 
moneys of the company and the directors were liable. Thi 
case, though dealing with a rather peculiar article as to 
payment of interest, would, mutatis mutandis, be applicable 
to the case of a dividend prid not in accordance with the 
articles. This principle, however, is really well established 
and does not need further illustration. If directors pay 
moneys of the company away in a manner not authorised by 
the articles 
show that they have acted honestly and reasonably and ought 
fairly to be excused from liability, they must repay to the 


unless they can take advantage of s. 372 and ean 


company the moneys so misapplied. 

Th 
question is what kind of evidence is 
ve been paid where there are no profits to justify 
such dividend a great deal of light to be 
gained from the If in Re National 
Funds Assurance Co. (supra) dividends had been paid it would 
on the evidence have been equally clear that they had 
been paid when there were no profits to justify them and 
the directors would have had to repay them. In Re Sharpe 
and Bennett {1892] 1 Ch. 154, the directors of the company 
had, ove! pe riod of years, paid interest at the rate of 5 per 
innum on the amounts paid up on the shares of 
and in North, J., dealing with 
ays they were clearly made by way of 
articles provided that no 


more interesting and also the more complicated 
necessary to prove that 
divider ds } 
ind there is not 
cases in this connection. 


cent. per 
the con 
these 1 


pany his judgment 
iyments, 
divider d upol the shares. The 
dividend or bonus should be payable except out of the profits 
arising from the business of the company, including the income 
arising from the paid-up capital. With regard to the evidence 
North, J., says: “‘It is established by the evidence that 
in no one year or half year was there a single penny of profit 

in fact there was not one year or half year in which the 
expenditure did not exceed their gross profit 


company 
i and a little later on he says the 


in respect of premiums,” 
payments in question were made under circumstances under 
which no one could for a moment believe that they were made 

None of the ordi iTy te] ; taker 
which directors who are acting carefully and diligently 
ought to take , @.2., to have the accounts properly made out 
so as to enable them to say whether there was a profit or not 
No one ventured to say that the directors ever believed there 
was any profit. and in these held that 
were liable to repay the amount of the so-called 
interest which had been paid by the 
to the Court of Appeal, where the decision of North, J 
justices holding that even if tl. 


out of profits. were 


| 


circumstances he 
the director 
company. This cas 
went 
was upheld, the lords 
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articles justified what had been done, it was beyond their 
powers as directors under the general law. 

It will be seen from this that though it may be 
after a period of years that a company was never in fact 
making a profit, such a burden of proof will be by no means 
easy to discharge where the company is a going concern, 
and the question may well depend as it did in the first case 
referred to above on the true value of assets in the balance 
sheet. Re London & General Bank [1895] 2 Ch. 166, is an 
example of a case where it would again be a matter of extreme 
difficulty to discharge the burden of proof, at any rate against 
the directors, and is also a case where so long as the company 
was &@ going concern it would be extremely unlikely that any 
shareholders would be put on inquiry as to the propriety 
of payment of dividends. None of the facts of the case 
appear in the report, which is of the judgments in the 
Court of Appeal, upholding Vaughan Williams, J., in holding 
that auditors might be proceeded against, and in the court 
below the learned judge had held that auditors of a company 
were liable for dividends improperly paid on the ground 
that they had sanctioned balance sheets which were erroneous 
and delusive. 

There are two other points in this connection which should 
be noticed: the Statutes of Limitation may be invoked 
by directors in respect of dividends paid to shareholders 
other than themselves, but not in respect of those paid to 
themselves, and shareholders who have received dividends 
knowing that they were improperly paid are liable to indemnify 


obvious 


directors who are ordered to repay them. 








A Conveyancer’s Diary. 


THE question as to when executors or trustees are liable for 
the default of their solicitor acting as their 
agent to receive money is, of course, of 
great interest, and I have recently had to 
consider it in rather peculiar circumstances. 
This has led to my reading once more the 
case of Re Vicke ry; Vicke ry V. Ste phens 
[1931] 1 Ch. 572, which is a most important 
decision upon the effect of the provisions 
of the L.P.A. on this matter. 

The facts in that case were that the plaintiffs were the two 
sons of a testatrix, entitled in equal shares to her estate 
undisposed of by her will, including £214 14s. 5d. in the Post 
Office Savines Bank and £62 4s. 2d. in Savings Certificates. 
The defendant, as sole executor of the testatrix, employed to 
wind up her estate a solicitor, who, unknown to him, had at 


Executors’ 
Liability for 
Default of 
Solicitor or 
Other Agent. 
Effect of L.P.A. 
1925, s. 23 (1). 


one time been suspended from practice and who obtained 
from the first plaintiff the Post Office Savings Bank deposit 
hook and the Savings Certificates. The defendant heard for 
the first time of the solicitor’s suspension three months later 
when the first plaintiff told him of it. Under the defendant's 
written authority a warrant valued at £62 4s. had been issued 
in favour of the solicitor’s firm and the first plaintiff wrote 
to the defendant objecting to his having taken that course. 
Later, the first plaintiff asked the defendant to employ another 
olicitor, but the defendant did not do so. The solicitor also 
under the written authority obtained the £214 14s. 5d. in the 
Post Office Savings Bank. The defendant, at the instance of 
the first plaintiff, from time to time pressed the solicitor to 
settle the matter and divide the funds, which the solicitor 
promised more than once to do “* but in 
fact two months elapsed after such a promise had been made 
before the defendant took any active steps in the matter by 


within a few days,” 


employing another solicitor. The money was not forthcoming 


and the solicitor absconded. 
The plaintiffs claimed a declaration that the defendant was 


guilty of a breach of trust in permitting the sums in question ¢ unless he is committing and intends to commit 





to be received and retained by the solicitor and payment 
thereof. 

The defendant relied in the first place upon the L.P.A., 
s. 23 (1), which reads as follows :- 

“Trustees or personal representatives may, instead of 
acting personally, employ and pay an agent whether a 
solicitor, banker, stockbroker or other person to transact 
any business or do any act required to be transacted or 
done in the execution of the trust or the administration of 
the testator’s or intestate’s estate, including the receipt and 
payment of money, and shall be entitled to be allowed and 
paid all charges and expenses so incurred, and shall not be 
responsible for the default of any such person if employed 
in good faith.” 

In the course of his judgment, Maugham, J., said with regard 
to this sub-section: ** It is hardly too much to say that the 
sub-section revolutionises the position of a trustee or an 
executor so far as regards the employment of agents. He is no 
longer required to do any actual work himself, but he may 
employ a solicitor or other agent to do it, whether there is any 
real necessity for the employment or not. No doubt he should 
use his discretion in selecting an agent and should employ 
him only to do acts within the scope of the usual business o 
the agent; but, as will be seen, a question arises whether 
even in those respects he is personally liable for a loss due to 
the employment of the agent unless he has been guilty of 
wilful default.” 

The learned judge also pointed out that the proviso to 
sub-s. (3) of s. 23 was limited to the cases mentioned in 
paras. (a) and (b) of that sub-section. Paragraph (a) of 
sub-s. (3) relates to the production of a deed having endorsed 
thereon a receipt for money or other property being authority 
for a solicitor to receive the money or property, and para. (¢) 
refers to the receipt by a solicitor or banker of money payable 
under a policy of assurance. The proviso is to the effect that 
a trustee is not to be exempt by that sub-section from 
liability “* . to remain 
in the hands or under the control of the banker or solicitor for 
a period longer than is reasonably necessary to enable the 
banker or solicitor, as the case may be, to pay or transfer the 
same to the trustee.” 

The result of that seems to be that 
upon the protection provided by sub-s. (5) making the trustee 
liable if he allow the money paid to a solicitor or banker 
under that sub-section to remain in the hands of such solicitor 
or banker for a longer time than is reasonably necessary to 
enable him to pay it over to the trustee, but there is no such 
limitation to the protection afforded by sub-s. (1) of s. 23, 
unless what the trustee does amounts to * wilful default.” 

Then the defendant also relied upon s. 30 (i) of the T.A., 
1925, which reads : 

‘A trustee shall 
securities actually received by him notwithstanding lis 


in case he permits any such money 


there is a limitation 


be chargeable only for money and 
signing any receipt for the sake of conformity and shall be 
answerable and aeccountabl only for his own acts, receipt s, 
neglects or defaults and not for those of any other trustee 
nor for any banker, broker or other person with whom any 


trust money or securities may be deposited nor for the 


insufliciency or deficiency of any securities nor for any ot het 


loss unless the same happens through his own wilful! 

default.” 

With regard to the meaning of *‘ wilful default” the 
pronouncement of Romer, J., in Re City Byuitable Fire 


Insurance Co. [1925] Ch. 407, confirmed by the Court of 
Appeal. may be regarded as the most authoritative statement 
* An act or is wilful 


person. W ho ac 


of the law: an omission to do an act 


where thi ; or omits to act knows what he 1 
doing and intends to do what he is doing, but if that act or 
omission amounts to a breach of that person’s duty and there 
fore to negligence, he is not guilty of wilful nevlect or default 


breach of 
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his duty, or is recklessly careless in the sense of not caring 


whether his act or omission is or is not a breach of duty.” 

It was pointed out however, by Warrington, L.J., in the 
Court of Appeal that in the case of trustees there are 
certain definite rules as to what a trustee may or may hot 
do and that a trustee in general Is not excused in relation to 
a loss occasioned by a breach of trust merely because he 


honestly believed he was justified in doing the act in question. 
Maugham, J., 
to the statement of Romer, J. above quoted, and the qualifica 


in his judgment in Re Vickery, after referring 


tion added by Warrington, L.J.. said: ~ T think that where 
an executor employs a solicitor or other avent to receive 
money belonging to the estate in reliance on s. 23, sul (1), 
of the L.PLA., 1925, he will not be liable for a loss of the 
money occasioned by the misconduct of the agent unless 


the loss happens through the wilful default of the exec utor, 
using those words as implying as the Court of Appeal have 
decided, ol of 
duty or a recklessness in the performance of duty.” 

It might thought that the defendant in 
Vickery was guilty, upon that definition, of © wilful det 
i! to hold the money 
two months after repeated promises to settle the 


either a consciousness or breach 


negligence e 


have been 


hi 
sult” 


allowing the solicitor to continue for 


tnatter 


immediately or ina few days, without taking steps to enforce 


payment. Maugham, J., however, after considering the 
facts, com luded . ** 20n the whole | have come to the con 
clusion that the defendant was in any view of the facts guilty 


only of an error of judgment, and this, in the case of a loss 
occasioned by the defaleations of a solicitor, does not amount 
to wilful default on the part of the executor.” 


The action was accordingly dismissed. 





Landlord and Tenant Notebook. 


Ar the June, 1938, Intermediate Examination of The Law 
Society, one of the questions began as 
Continuing follows : \ tenant covenanted to use the 


Obligations 
and Waiver. 


premises let to him as a private dwelling 


and not for other 

unless the landlord previously consented 
The lease stated that ‘nt Was not he effective 
unless it was In writing signed by the landlord. The landlord 
called, found the premises being used as a shop, but said 
nothing and collected the rent. Explain why the landlord 
could thereafter forfeit the lease it 


was being used as a shop.” 


house, any 


pul pose 


su h COTS to 


hot on the vround that 


] 


al 
those who set examination questions, but LT think T may be 


I have never laid claim to being to read the minds of 
not far wrong if [ suggest that on this occasion they contained 


Griffin v. Tomkins (1880), 42 L.7. 359, and similar authorities, 


and that any candidate who wrot because the lease does 
not appear to contain a power of re-entry would not have 
improved his prospects. 

The authorities may be said to commence with Doe d 


Ambler v. Woodbridge (1829), 9 B. & C 
proceedings were based on a covenant and condition by which 
the defendant covenanted * the 
rooms thereof then used as hed rooms, , Into 


376, in which ejectment 


not to alter, convert, or use 


or either of 1 he nN 


or for any other use or purpose than hed or sitting roots, 


for the occupation of himself or his family without the licence 
of the lessor in writing.” 
The use of the two prepositions “into” and “~ for” clearly 


indicates that separate obligations were imposed, the obliga 
tion not to convert or alter and the obligation hot to use for 
specified purposes. 

The defendant made 
took a lodger who occupied the TOOTHS ° 


he 
the 
landlord, knowing of the fact, collected rent, and the defendant 


no alterations or CONVEeTSIONS, hut 
but after that 
contended that the breach was thereby waived 


The court held that * there was a new breach of covenant 


judwy ent has been fre quently invoked since, most recently, 
I believe, in Powell v. Hemsley [W909] 1 Ch [1909] 2 Ch 
mee. GA. "9 Kve, Jo. th the case of Doe \ 
Woodrbidge illustrates the distinction ver ywell 
LJ.) , 

The decision was distinguished = in 
(1875), L.R. 10 CLP. 342, the 


under a covet not to assign or demise to or permit any 


O80 : 


agree with uf 


Farwell, 


H alrond \ Hawk “ 
when defendant tenant, being 
unt 
other person to occupy the said premises, or any part thereof, 

consent of the plaintiff, his landlord, sub-let to 


of this fact. and subsequently brought the action 


without the 


another farmer for a yeat plaintiff distrained for rent 


W hile awalt 


for torteiture It Wiis der ided that to hold that every day 
of occupation by T [the sub-tenant|, although the de fendant 
could not himself OCCUPY during the remainder Ol the Veaur, 


breach unreasonabl 


Was a contimumeg would be a mo 

construction. of the covenant ; That thre lessee could hot 
determine the sub-lease till, ete and the lessor with full 
knowledas of the state of thine accepted rent. That ih 
Dov d 1) hley Woodbridge thr tenant had power to 
determine the occupation, but renewed it every week. 

Clear distinction Is a fine one, and even assuming 
as appeal to have been assumed, t hist thi lodever Hi the older 
case had not the rights of a weekly tenant, the matter would 
now be o of degree, though the older authority certainly 
considered the difference and difference of kind 

Before going further into the point, however, it is con 
venrent consider Griffin \ Tomb / (1880) iz iy if pov 


which 1 I the leading authority on the transience or 


continuance of an obligation not to use premises for busines 
purpo ‘| he covenant here hound the lesse not to permit 
nor suffer to be used, exercised or carried on in or upon, ete 

any art, trade or profession or business except such as might 
be exercised in the course of and in connection with using the 
pPrenmipss hor a chapel ° while he und rtook that he * should 
and would ce the sume as a private we Hinw house except 
as a school for boarders.” On the renewal of the lease which 


contained tl covenant the less 
ol 


to 


ee covenanted to spend asum 
al 


money 


he 


iprovements, and not to use or permit them 


used for business Soon afterwards two shops wer 


built on the premises and a plumber conimi need business in 
one of them Rent Wis collected notwith tanning, and the 
lessor thet ought to enforce a proviso for re-entry on thr 
bore uu hy 0 thie covenants as to usel The reasor me of the 


i ‘ } 
judo nt in favour of the defendants was as follows : ¢ learly, 


there was a waiver of anv breach of covenant and condition 


was received with the knowleduc 
After that the plaintill, to succeed 
suffer: 


up to the time when rent 


of the breach or breaches 


must rely on breach of the covenant not to permit o1 


but he must know that a plumber would not go in and carry 


on such business without having some term as security 
(Two of the judyments expres Opinion to the effect that 
the receipt of rent operated as a licence for the future, but 
these utterances must be considered obiter dicta.) 

Brie flv. the re sult at the above authoritt seeTns TO be that 
while using is a continuing process, permitting and suffering 
are at once complete 


The meaning of not to permit or suliel . has sinee beet 


gone Into in other cases, one of whi h discusses the matter of 


Walvel 
In Hall Buev 37 Ch. D. 74, 


sought to make his tenant responsible for the carrying on ol 


(1887), 


when the plaintifl 


an otter e trade by an assignee of an underlease, basing his 
claim on covenant not to permit or suffer the premises to 
he used for such, Lopes, re observed that the court wa 
being asked to interpret “not to permit or suffer > as “ to 


hinder or prevent’: but more recent authority in the shape 





every day during the time the rooms were so used,” and this 


of Berton Alliance Ecronomu Investment Co | 1922] I kK 1} 
742. C.A.. and Atkin v. Rose { 1992-5] I Ch. 522 puts a different 
comple xion on the matter. These will be disc ussed Ih oa 


later article. 
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Our County Court Letter. 
CHARGES FOR USE OF FIRE BRIGADE. 
IN a recent case at Northampton County Court (The Committee 
of the Towcester Fire Brigade v. S. Green and Sons, Ltd.) the 
claim was for £21 1s. 6d. for services in attending a fire on the 
defendants’ motor lorry. The plaintiffs’ case was that, not 
being maintained by a local authority, they were entitled 
to payment on being summoned by the defendants’ driver. 
Although they were a volunteer brigade, this did not 
mean that they attended fires for nothing. In 1919 a minute 
wis adopted prescribing a charge of £8 &s. for the use of the 
engine, and rates of pay (at so much per hour) for the captain 
and firemen. It had been necessary to send for another 
200 yards of hose, as the 400 yards (normally taken) was 
insufficient, owing to the drying-up of a pond from which a 
Although 
the lorry had not been saved, the brigade had prevented 
damage to property fronting the road, and had thus saved the 
defendants from incurring liabilities to the owners of that 
property. No evidence was called for the defence, but the 
reasonableness of t he charges Was challenged in ceross-examina 
tion. His Honour Judge Hurst reduced the charge of £8 &s. 
for the engine to £4. The other items of the claim, e.g. 


supply of water was expected to be available. 


firemen’s breakfasts near the scene of the fire on which they, 
were engaged, were allowed. Judgment was given for the 
plaintiffs for £17 3s. 6d. and costs. Compare Daventry 
Corporation v. Newbury and Wright [1926] L K.B. 383 
BOOKMAKERS’ PARTNERSHIP. 
Tue case of Morrell v. Onslow, noted in the ‘* County Court 
Letter” in our issue of the 19th March, 1938 (82 Sou. J. 230). 
was recently dealt with on further consideration. His Honour 
Judge Roope Reeve, K.C., observed that the action began 
on the 4th January, 1938, and a consent order was made on 
the Ist February. As a result of accounts taken before the 
registrar, the partnership assets had been agreed at £265 9s. 5d. 
The proportions due to the parties were: to the plaintiff, 
£40 17s. 6d., and to the defendant, £205 I1s. 9d. “roughly, 
£60 and £205, respectively. If the costs, taxed under the 
order of the Ist February, were made a first charge on the 
assets in the above proportions, they would fall as to 12/53 
on the plaintiff and 41/53 on the defendant. In order to 
eaualise the burden, it was necessary for the plaintiff to 
bring into account, either actually or notionally, £145. By 
bringing this sum into hotch-potch, the assets would be 
increased to £410, divisible in equal shares. The first charge 
thereon would be the costs, taxed under the order of the 
Ist February, and the balance would belong to the parties 
equally subject to the costs of working out the above orde1 
and the costs of the final hearing. No order was made as to 
the latter costs, which would accordingly be borne by each 
party paying his own, as from the foot of the taxation under 
the order of the Ist February. The position having been 
equalised, the result would have been the same if the costs 
had heen paid out of the assets— before the tinal division 
hetween the parties. 
with liberty to apply. 
BAILEEK’S LIABILITY FOR FIRE DAMAGE 

IN a recent case at Oxford County Court (Goodban v. Osiell) 
the claim was for damages in respect of injury caused. to 


Judgement Was entered aceordinely, 


eight vards of needlework by a tire. The counter-claim was fo1 
lds. in respect of upholstering a chair. The plaintiff was an 
antique dealer, and, in 1936, he took two pleces of needlework 
to the defendant for the purpose of having two chairs covered. 
The material was worth from £10 to £12, and would not have 
been left if the defendant had not re presented that his prenuses 

ind contents were insured against fire. Only one chair was 
covered, however, and the rest of the material was burned 
In a fire on the defendant’s premises in June, 1936. Expert 
evidence was given that the material was from forty to sixty 





years old, and was worth 30s. a yard. The defendant denied 
that each curtain was worth more than £2 10s. The material 
was linen, worked with cotton, and was worth 12s. 6d. a yard, 
according to an upholsterer, called for the defence. His Honour 
Judge Cotes-Preedy, K.C., gave judgment for the plaintifl 
for £4 for one piece of material, with costs. Judgment was 
viven for the defendant in the counter-claim, with costs 
INVALID TITLE TO MOTOR CAR 
IN Whybrow ¥. Annison, recently heard at Notting ohanm 
County Court, the claim was for the return of a motor car, o1 
the payment of its value, and damages, viz. £10 5s. The 
plaintiff's case was that he was the owner of the car, whic] 
he had sold to a third party for £1). 
and the balance Was secured by a hire purcha c 
On default being made in the payment of instalments 
enquiries were made, and it was found that the third party 
had sold the car to a fourth party, who had sold it to the 
defendant, in whose name it was registered. The defendant 
case was that he had paid £9 for the car, without any know 
ledge that it was subject to a hire-purechase agreement 
He had subsequently spent about £10 on the car. thi 
Honour Judge Hildyard, K.C., observed that there was no 
suggestion that the defendant knew of any defect in the 1 
of his immediate vendor. Nevertheless the defendant 
himself had no title, and an order was made for the return 


leposit Was paid 


iwreement 


of the car or the payment of £9 15s. and 5s. costs in lieu of 
delivering up the car. 





Obituary. 
Sir CECIL COWARD. 

Sir Cecil Allen Coward, retired solicitor, late senior partner 
in the firm of Messrs. Coward, Chance & Co., formerly Messt 
Hollams, Sons, Coward & Hawksley, of Mincing Lane, 
K.C., died at his home in London on Wednesday, 27th July, 
in his ninety-third year. He was entered as a student at 
the Inner Temple in 1865, and was called to the Bar. After 
a few months, however, he caused himself to be disbarred and 
became articled to Mr. Griffith Thomas, solicitor, senior 
partner in the firm of Messrs. Thomas & Hollams. He wa 
admitted a solicitor in 1870, and on the retirement of Mr 
Thomas, in 1874, he became a partner in the firm, which 
then became known as Messrs. Hollams, Son & Coward. He 
became senior partner on the death of Sir John Hollams in 
1910. In the same year he was elected a member of the 
Council of The Law Society, and he was President in 1927 
He received the honour of knighthood in 1928.) Apart from 
his extensive practice, Sir Cecil Coward served on several 
committees and performed much valuable public work 
He was a member of the Dise ipline Committee of The Lia 
Society for many years, and was largely responsible for thi 
Solicitors Act, 1919. In 1928 he started the ~ Cecil A 
Coward Fund,” under the care of the Solicitors’ Benevolent 
Association, to pay for the education and training of children 
of solicitors. He retired from active practice the same yeat 

Mr. J. W. ROSS-BROWN, K.C. 

Mr. James William Ross-Brown, K.C., 
Inn, died at Castletown, Isle of Man, on Wednesday . 27th July 
at the age of eighty-two. He was educated at King William 
College and was called to the Bar in 1888, joining the Northern 
Cireuit. He took silk in 1920. Mr. Ross-Brown was a 
member of the Cheshire County Council for several years, and 
was editor of the Local Government and Public Health 
sections of * Chitty’s Statutes.” 

Mr. J. K. BROWN. 

Mr. John Kennett Brown, retired solicitor, of Worthing 
died in a nursing home on Saturday, 30th July. Mr Brown, 
who was admitted a solicitor in 1900, formerly practised 


(rray 


Bencher 0 


_ at Great St. Helen’s, E.C., and at Ealing. 
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neither the Proprietors nor the Editor, nor any member of the Staff, are responsible for the correctness of the replies given or for any steps 


taken in consequence thereof. 
Buildings, E.C.4, and contain the name and address of the Subscriber. 
addressed envelope is enclosed. 





Definition of Fixtures. 

Q@. 3564. A lease contains the following covenant: ** And 
the said demised premises so painted etc. as aforesaid will at 
the expiration or sooner determination of the said term 
quietly yield up unto the lessor together with all additions 
and improvements made thereto in the meantime and the 
fixtures hereby demised or which during the said term may 
be affixed or fastened to or upon the said premises.” The 
tenant has installed an electric lighting plant (engine and 
accumulators), and we should be obliged if you will let us 
know whether, in your opinion, this is covered by the words 
‘additions and improvements,” or whether it remains the 
property of the tenant. Please quote authorities (we draw 
your attention to Re Blagrave ’s Settled Estates [1903] 1 Ch.). 

A. The case of In re Blagrave, quoted in the question, 
arose out of a dispute between a tenant-for-life and trustees 
under the Settled Land Acts as to what was payable out of 
capital money. The issue was therefore not the same as that 
between landlord and tenant, and the decision must now be 
read subject to the Settled Land Act, 1925, 3rd Sched., 
Pt. IIT (ii). Modern electric lighting plants are compact and 
portable, and the opinion is given that they are not an 
‘addition and improvement” within the the 
covenant quoted. The plant therefore remains the property 
of the tenant, but there is appar ntly no recent authority 
possibly because the arguments in In re Blagrave, supra, are 


meaning of 


still considered to apply as between landlord and tenant. 


Liability for Doctor’s Fee. 

a child, is injured whilst at school, during 
B, the 
although the accident arises through ho negligence on the 
part of the school authorities or Is there 
any liability, at common law or under statute, on the part of 
the local authority or B for the payment of the doctor's fees @ 


Q. 3565. A, 


school hours. schoolmaster, sends for a doctor, 


} . | 
thelr employees, 


The school is one under the control of the county coun il 
education committee. The names of any decided cases or 
authority relevant to the point would be appreciated, 

A. There is no liability at common law or by statute upon 
the county council, as B was not acting as their agent in the 
circumstances. It was not within the seope of the employment 


of B to send for the doctor, and he was not entitled to pledge 


the credit of. the county council. As the accident did not 
arise through negligence of the school authorities or their 
employees, B is not personally hable, as he was not “assuming 


responsibility by obtaining medical aid for A. B was the 
avent of necessity of A’s father, who is therefore liable for the 
doctor’s bill. It is open to A’s father to dispute liability, 
and To deny that B Was his agent in sending for the dor tor. 
It appears, however, that as a schoolmaster has power to 
punish a child (by implied delegation of the parent’s authority) 
a schoolmaster has an analogous power of obtaining medical 
aid for a child. 
Ancient Lights. 

Q. 3566. The northerly gable wall of A’s house stands on 
the extreme northerly houndary of the plot of land occupied 
and owned with the house. It contains two windows which 
have undoubtedly become ancient lights. I assume that this 
fact does not enable A to claim a right to light to a 
window which he has opened out of the said wall and that 
b (the owner of the adjoining land) has the right to obstruct 


new 





All questions must be typewritten (in duplicate), addressed to the Editorial Department, 29-31, Breams 


In matters of urgency answers will be forwarded by post if a stamped, 





practically all the light coming to the said new window by 
erecting a hoarding on his own land, which, in this case, 
comes right up to the said gable wall. I assume that this 
will be B’s only remedy. That is to say, assuming that the 
documents of title of both A and B are silent regarding the 
matter. 

A. A is not entitled to claim a right of light to the new 
window, and B has the right to obstruct the light thereto by 
the erection of a hoarding. An alternative course, if A and B 
both agree, is for them to execute an agreement (in duplicate) 
specifying the limit of their respective rights, or for A to pay 
B an annual sum, of a nominal amount, for the enjoyment of 
the light to the new window. This payment would prevent 
the growth of an easement. 


INCIDENCE AS BETWEEN CAPITAL AND 


INCOME. 


Rent since Death 


(). 3567. A testator died on 3rd February, 1938, and 


probate of his will was obtained on 23rd March, 1938. By 
his will the testator after giving certain legacies and giving 
all his * pel onal chattels” to his wife absolutely gave the 
residue of his estate to trustees upon trust for sale, with power 
to postpone sale of any part of the estate indefinitely without 
being liable for and out of the proceeds to pay the 
testator’s debts, funeral and testamentary the 
residue to be invested in the name of the trustees and held 
upon the trusts declared by the will, under which the 
testator’s widow has the income of the residue during her life. 
testator at the time of his death was living in a flat 


loss, 


expenses, 


The 
held on lease for a term of years expiring on 12th November, 
1938, at the yearly rent of £250, and since his death the 
widow has continued to occupy the flat. The questions now 
arising are : 

(1) Whether the trustees can properly pay the whole or 
any part of the rent of the flat accrued since the death out 
of the capital of the estate, or whether this must be paid 
out of income. The widow points out that it would have 
been virtually impossible to let the flat unfurnished for such 
a short Even if the 
whole of the rent cannot be charged to capital, it is thought 
perhaps the rent for a reasonable period while the house 


period as the remainder of the lease. 


could be SO charged. 


open se 
che ath or 


was being * kept 

(2) Whether rent subsequent to th any 
thereof is a proper deduction for (a) estate duty, (b) legacy 
duty purposes. 

Reference to any authorities will greatly oblige. 

A. If the tenancy was of no value could 
surrendered or the flat sub-let, the value of the payments to be 
made in respect of it would be a deduction against the estate 
If, however, the widow 


part 


and not be 


both for estate duty and legacy duty. 
continued in oc upation partly for her own benefit and partly 
for the would that an 
equitable adjustment as between capital and income ought 
to be made. Thus if, 
the payments of rent were attributable to capital, that hal! 
would be a deduction for estate duty and | vacy duty, the 
other half being chargeable against the widow. There does 
not appear to be any direct authority on the question. The 
method of dealing with sums paid on a surrender of a lease 
and rent paid up to the date of surrender is discussed in 
In re Shee, Taylor v. Sloger [1934] Ch. 345. 


convenience of the estate, it seem 


for example, on this basis one-half 
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To-day and Yesterday. 
LeGaL CALENDAR. 

On the Ist August, 1856, five Irish labourers 
were condemned to death at Shrewsbury, the 
iudge holding out a hope of reprieve to only one of them. 
They had waylaid two gentlemen driving home in a gig from 
Wrexham Fair, beaten them senseless and robbed them of 
£35. But there was no honour among these thieves, and two 
of the more simple-minded bandits, having found that the 
others had cheated them in the division of the spoils, told all 
in prison, without, however, saving themselves. 


1 AUGUST. 


Lord Chief Justice Lee was born at his father’s 
seat at Hartwell, in Buckinghamshire, on the 
2nd August, 1688, the year of the advent of William of 

Before he became a judge, he sat in Parliament for 
(} ipping Wycombe, never spoke, but steadily voted for the 
principles of the Revolution. He always said that as he came 
in with King William he was bound to be a good Whig. 
\fter less than three years’ political service to his party he 
was raised to the Bench. 


2 AUGUST. 


On the 3rd August, 1785, seven malefactors 
were hanged on Kensington Common in sight 
of innumerable “Three of them, it is_ said, 
belonged to the Housebreakers’ Company, who have open 
hooks, keep clerks and divide profits. The profits of this 
company, if the confession of one of the sufferers be true, 
for five years past have amounted on an average to £500, 
One of them made over £2,000 capital stock in the funds to 
a friend before his trial to preserve it for his family.” 
1 Aucust.—On the 4th August, 1885, Louis Riel, the 
leader of an insurrection of half-breeds in 
Canada, was condemned to death for high treason. 


3 AUGUST. 


spectators. 


5 Aucust.—On the 5th August, 1699, Narcissus Luttrell 
records : “* At Lincoln Assizes several persons 
were found gailty of breaking down the sea banks and 
drowning the fens. Sir John Bolls was somewhat disordered 
on the Bench, and his behaviour so that the Court adjourned. 
He told Mr. Justice Gould that he came down with the 
King’s Commission to enslave the people, but that he repre- 
sented the Commons of England and that he and his brother 
judge (meaning the Lord Chief Justice Holt) should come 
down upon their knees in Parliament. He gave the judge 
the lie and kicked the sheriff for which he was fined £100 and 
committed.” 


6 Avucusr.—On the 6th August, John Doige, a 
woodman, was tried at the Bodmin <Assizes 

for the murder of Roger Drew, who kept a little grocery shop 
at St. Stephen’s by Launceston. The night before the crime 
they had been together at a public-house, and after that 
nobody saw Drew alive again. Next 
customers found him lying in a pool of blood in his little 


1862, 


morning one of his 
kitchen, savagely hacked. The evidence against the prisoner 
was entirely circumstantial, but the fact that his bill-hook 
and his clothes were spotted with blood contributed to a 
considerable degree to his conviction. 

On the 7th August, 1899, a sensational stage 
was reached in the great Dreyfus case when a 


7 AuGusT. 


court-martial assembled in the Lyeée, at Rennes, to reconsider 
the evidence on which five before the unfortunate 
officer had been convicted of betraying military secrets and 
ent to Devil’s Island. The sunlight flooded the room as once 
again clad in his uniform he protested: “ For five years | 
have suffered everything a man can suffer, but for the honour 
of my name and that of my children I am innocent.” But 
the end was not yet. To the amazement of the world, the 
court found him guilty with extenuating circumstances, and 
though he was pardoned almost at once it took another seven 
years to reverse the verdict. 


years 





THe Werk’s PERSONALITY. 

Louis Riel, a half-breed, partly of [rish descent. holds a 
strange place in the history of Canada. While still a voung 
man he attained a position of wide influence among his fellows 
in the North-West Territories. 


the authorities and he organised them to resist. 


They had grievances agaliist 
They were 
Canada and he 
provisional vovernmecnht with himself as president. 
The failure of an open insurrection sent him a fugitive to the 
United States In I870, but three later his : Iu 
friends elected him to the Dominion Parliament. In 1874, 

him out of the 


ylum, but after ten years the malcontent 


opposed to inclusion in the Dominion of 


formed a 
Vears 


a warrant of outlawry again drove country 


and into a lunati 
had not 

* bill of rights ” al idl head a hew provisional vovernment, 
This time the rising assumed a serious aspect and it took 


forgotten him and called him back to formulate a 


three thousand men to put it down. Riel was captured and 
along with a score of his followers stood his trial at Regina. 
By special permission of the judge he addressed the jury ut 
half breeds. 


sentenced to be hanged, and, despite a 


creat length, setting forth the grievances of the 
He was found guilty, 
recommendation to mercy, executed. An energetic, intelligent, 
but unbalanced believed himself to be the 
prophet of a new world while he was but the chief mourner 


of the old. 


character, he 


Mr. Justice Horripce. 


So Horridge, J., has now followed Avory, J., into legal 
history. Twenty-eight years their 
motion to the Bench linked them in a rhyme which has some 
how or other passed into the folklore of the Temple : 

** Well, brother, well!’ says Mr. Justice Avory, 

* We're judges now. [ve gained extensive knowledge 

of crime and criminals.’ * And so of knavery 

You'll be the scourge,’ Says Mr. Justice Horridge.”’ 


avo simultaneous pro 


Popular opinion among lawyers rather credited Horridge, J., 
with an extensive knowledge of politics, but he worked hard 
on the Bench and in the event his appointment proved well 
He could be firm and he could be genial. One of the 


cases that fell to him was a copyright action brought by the 


justified, 
music hall comedian, Sam Mayo, to maintain the rights in a 
song of which each verse ended: ‘ Pve only come down for 
the day.” The hearing had_ not 
settlement was reached, and the judge remarked: “ He 
now be able to add another verse with regard to this court 


vone very far before a 


will 


that he only came down for the day.” 


Tue Dignity or THE CouRT. 
Strangers in the court of Mr. Justice Horridge m his later 


days were often puzzled and misled by the graven image o 


al 
smile which continually wrinkled his features, but afforded 
no indication of his mood. A Cambridgeshire rustic who was 
so far emboldened thereby as to respond in kind, as he thought, 
with a sly wink, experienc ed a painful shock at the manner in 
which his advance was met, for the judge had a keen sense of 
the dignity of his position. Once at Derby when a prisoner's 
counsel asked that his client, who had been standing in the 
dock for five hours, might be allowed to sit down Horrida asked 
“Why?” The advocate was tactless enough to 
kind. * Why not?” he said the judge, 
* 1 do not allow prisoners to be seated unless there is some 


retort. in 


rejoined. * Because,” 


special reason.” In vain was Archbold cited on the point of 
The judge would not yield. 
court 

I will not allow 


“humanity and gentleness.” 
*L intend to determine the conduct of the 
preside until corrected by superior authority. 


in white hy | 


counsel to dictate how a prisoner should be treated.” 





Mr. F. T. Ryland, who has been clerk to the Windsor 
magistrates since 1910, is to retire in September. He will 
be succeeded by Mr. lan Hezlett. Mr. Ryland was admitted 
a solicitor in LS?2. 
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Notes of Cases. 


Appeals from County Courts. 
Poteliakofi v. Teakle. 

(ireer, Slesser and MacKinnon, L.JJ. 18th July, 1938. 
GAMBLING Derpr-—CHEQUE IN 
THREAT TO SUE—WITHDRAWAL 
INSTALMENTS—WHETHER FRESH 


GAMING AND WAGERING 
PAYMENT DISHONOURED 
ON PROMISE TO Pay BY 
CONSIDERATION, 

Appeal from Birmingham County Court. 

In October, 1936, the plaintifi, who owned a club for the 
playing of cards and gambling, received from the defendant 
in respect of a gambling debt a cheque for £74, which was 
dishonoured. She threatened to expose him by bringing an 
action, but, having a large overdraft at the bank and being 
most anxious that his position should not be disclosed, he 
undertook to pay £11 immediately and the balance by instal- 
ments within a The plaintiff agreed not to sue him, 
but he paid no more than the £11. In an action by the 
plaintiff His Honour Judge Dale held that so far as the action 
was founded on the dishonoured cheque it failed under s. 18 
of the Gaming Act, 1845, but that there was new consideration 
for the defendant’s promise to pay by instalments, inasmuch 
as the action which the plaintiff had refrained from bringing 
would have been properly brought until the defendant had 
pleaded that Act. He gave judgment for the plaintiff 
for £63. 

GREER, L.J., allowing the defendant’s appeal, referred to 
Hyams v. Stuart King [1908] 2 K.B., at p. 725, and said that 
there was no fresh consideration for the payment of a debt 
which could not have been successfully sued on. His lordship 
agreed with Hyams v. Coombes, 28 T.L.R. 4138, and Burrell 
v. Lever, 42 T.L.R. 407. 

L.J., agreeing said that Hyams v. 

supra, was concerned with publicity given otherwise than 


year. 


SLESSER, Stuart King, 
by a suit (i.e. by posting at Tattersalls). 
Mackinnon, L.J., 
COUNSEL : Gallop 5 
Souicirors : Rising & 
& Needham, of Birmingham ; 


agreed, 

F. A. Lincoln. 

Rave scroft, for H. E. W ynsche nk 
Lincoln & Lincoln. 

COWPER, Esq., Barrister-at-Law.] 


{Reported by FRANCIS H 


Wooding ». Monmouthshire and South Wales Employers’ 
Mutual Indemnity Society Ltd. 
Greer, Slesser and MacKinnon, L.JJ. 
28th July, 193%. 
LECEIVER 
AGAINS' 


ACT, 


WorRKMEN’'S COMPENSATION —INJURED WORKMAN 
or EmMpLoyeR Company AppotnrED-——CLAIM 
EMPLOYERS INSURERS—WORKMEN S COMPENSATION 
1925 (15 & 16 Geo. 5, c. 84), s. 7 (1). 

Appeal from Tredegar County Court. 

\ haulier employed by the Ebbw Vale Steel & [ron Co. was 
injured in 1923, and received 35s. a week for total incapacity. 
In 1928, the company gave him light work at his previous 
the During divers periods 
he was obliged to cease work thereafter and was paid 39S. a 
week. In 1936, the debenture-holders under a floating 
charge on the company s assets appointed a receiver, The 
liability to pay the compensation was a preferential payment 
having priority to ordinary debts (Companies Act, 1929, 
s. 264), and the receiver was liable to provide for it out of any 
In 1937, the workman 


Wave, compensation ceasing, 


assets coming into his hands (s. 78). 
claimed an arbitration under the Workmen’s Compensation 
Acts, alleging that the Monmouthshire and South Wales 
Employers’ Mutual Indemnity Society Ltd., his employers’ 
insurers, were liable to pay him 35s. a week compensation 
which his employers became liable to pay him in any week 
in which he was incapacitated from working by reason of the 


accident. The claim arose under s. 7 (1) of the 1925 Act. 





His Honour Judge Thomas held that the insurers were not 
liable. 

Greer, L.J., said that the appeal of the workman should 
be dismissed. His lordship agreed with the reasons which 
MacKinnon, Lid, 

SLEssER, L.J., dissenting, said that there was a contract 
of insurance between the Ebbw Vale Co. and the Indemnity 
The mere failure to answer the amount of a call 
or pay such fraction of a general premium as might have 
heen paid if this workman’s case had been included in the 
calculations did not disentitle the company to the general 
benefits of an indemnity spread over all the injured workmen 
It only enabled the insurers to receive 


was about to give. 


Society. 


in the protected mine. 
from the employers any sum due and outstanding after credit 
had heen given to the employers for refunds or bonuses 
payable to them. 

Mackinnon, L.J., said that the 1925 Act did not oblige an 
employer to be insured nor specify that there must be any 
contract of insurance in any particular terms. That was 
remedied by the Workmen’s Compensation (Coal Mines) 
Act, 1934, as regarded employers who were coal mine owners. 
The Act did not limit the freedom of an employer and his 
The workman in 
certain circumstances was given the benefit of any insurance 
his employer might then happen to have in existence, but 
he was given no greater right against the insurer than his 
employer could then enforce. This workman’s claim against 
the Indemnity Society depended on whether the company 
could have claimed successfully, that their insurers were 
liable to indemnify them against the payments of 35s. a week, 
The contractual the company and the 
society were obscure, but it was clear that the company had 
no contract of insurance with regard to this workman. By 
making certain payments to the society thereafter, the 
company would have been entitled to say that there was a 
contract of insurance creating a liability to indemnify them 
3ut there was no_evidence that such 
payments were ever made. When the receiver was appointed, 
the society were under no liability in respect of this man. 
His case failed. 

COUNSEL : 
Macmillan : 


SOLICITORS : 


insurer, if any, as parties to a contract. 


relations between 


in respect of this man. 


Sir Stafford Cripps, K.C.: Paull and A. L. 
Wynn Parry, K.C., and J. Ashworth. 
Smith, Rundell, Dods & Bockett for T. S. 
Edwards & Son, of Newport : Slaughter & May. 
FRANCIS H. CoWPER, Esq., 


[Reported by Barrister-at- Law.] 


High Court—Chancery Division. 
/» re Wilson Syndicate Conveyance ; Wilson ». Sharrock. 
Bennett, J. 24th June, 1938. 


CONVEYANCE OF LAND—RESERVATION 
AND EASEMENTS FOR WINNING 
WorRKINGS—WHETHER IMPLIED 


MINES AND MINERALS 
OF MINERALS AND RIGHTS 
THEM BY UNDERGROUND 
{1GHT TO Usk SURFACE. 

£6,000, 

an estate comprising certain buildings and gardens, subject 


In 1923 a company conveyed to one G.S., for 


to a reservation to themselves, their heirs and assigns “ all 
clay, lignite, umber, mines and minerals of every description ” 
under the land conveyed, with the exception of the dwelling- 
house gardens, with all necessary powers, 
rights and easements for searching for, winning, working and 
carrying away the same by underground working only.” 
made for damage by 
subsidence or otherwise caused to the surface. In 1936 they 
conveyed the clay, lignite, umber, mines and minerals so 
reserved to the plaintiff. The question arose whether he was 
entitled to enter on the surface to make borings to search for 
minerals, to sink shafts to work them by underground workings, 
and to raise the minerals abstracted 

Bennett, J., said that all clay, lignite, umber, mines and 
minerals were reserved. Ball clay lay near the surface and one 


and * together 


Provision was compensation for 
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way of extracting it was by quarrying resulting in the 
destruction of the surface. His lordship referred to Het v. 
Gill, 7 Ch. App., at p. 718, and said that under the grant the 
defendant had not only the surface but the land down to the 
centre of the earth except the mines (Pountney v. Clayton, 
11 Q.B.D., at p. 839). By common law the vendors having 
excepted from the grant the mines and minerals had without 
any further express exception the incidental right to do all 
things necessary for obtaining them (Karl of Cardigan v. 
Armitage, 2 B. & C. 197). But here the express exception was 
linked with an express reservation of the right to use “all 
necessary powers, rights and easements for searching for 
winning, working and carrying away the same by underground 
working only.” It must be determined whether these express 
powers controlled and restricted the powers incidental at 
common law to the property excepted from the grant. The 
powers reserved to the vendor could be exercised underground 
only. It had been argued that the reservation of easements 
involved the existence of a dominant and servient tenement, 
and that the mine was the dominant tenement and the surface 
the only possible servient tenement. But that failed to 
recognise that under the conveyance the defendant had not 
merely the plane surface, but all the barren land underground 
as well. The latter could be the servient tenement. very 
power, right and easement set out in the reservation was by 
underground working only. Further, because of the narrower 
interpretation of the express power, the incidental common law 
power must be restricted. The plaintiff had no right to enter 
on the surface. 

CounsEL: Vaisey, K.C., and H. Burt; Bowen, K.C., and 
Stephen Cohen. 

Souicrrors: J. R. Welch, Son & Algar, for James Mason, 
of Newton Abbot ; Gibbs, White & King, for Michelmore & 
Davies, of Sidmouth. 


[Reported by FRANCIS H. CowPer, Esq., Barrister-at-Law.] 


Queen Anne’s Bounty (Governors) v. Tithe Redemption 
Commission. ; 


Morton, J. 27th July, 1938. 


ECCLESIASTICAL LAW—TITHE RENT-CHARGE—RECOVERY OF 
(RREARS—Nortice BY TitHE-OWNER—TIME—TITHE ACT, 
1936 (26 Geo. 5 & 1 Edw. &, c. 43), s. 20 (3), (10) (a). 


By the Tithe Act, 1936, the power to recover and give a 
discharge for arrears of tithe rent-charge was, from the Ist April 
1937, vested exclusively in the Tithe Redemption Commission. 
By s. 20 (3) the Commission was not thereafter to commence 
legal proceedings for the recovery of arrears till one month 
after the tithe-owner had by notice in writing, served after that 
date, given to the tithe-payer and to the Commission particu- 
lars in writing of the arrears which he claimed to be recoverable. 
Under the Tithe Aet, 1891, s. 10 (2), no sum in respect of 
tithe rent-charge was recoverable unless proceedings were 
commenced before the expiration of two years from the date 
when it became payable. By s. 20 (10) (a) of the 1936 Act 
it was provided that this sub-section should have effect in 
relation to recovery of arrears by the Commission, “ so, 
however, that in reckoning the said period of two years, time 
after the tithe-owner has served a notice for the purposes of 
sub-section (3) of this section on the tithe-payer, during 
which legal proceedings may not, by virtue of this section, 
be commenced or continued, shall be exeluded.” Certain 
tithe rent-charge having fallen due on the Ist October, 1935, 
notice for the purposes of s. 20 (3) had been served by being 
sent by registered post on the 30th September, 1937, to arrive 
in due course of post on the morning of the Ist October, 1937. 
After the expiry of one month the Commission commenced 
proceedings on the 2nd November, 1937, to recover the 

Doubts having arisen, however, they intimated to 
the Governors of Queen Anne’s Bounty that they did not 
propose to continue the proceedings. On this summons the 


arrears. 





question was raised whether the time after the service of the 
notice excluded from the two-year period comprehended the 
day on which the notice was given. It was also sought that 
the Commission should be directed to abstain from discontinu 
ing the proceedings to recover the arrears. 

Morton, J., said that the question was whether the 
suspension period suspending the two-year period began with 
the day on which the tithe-owner had given the tithe-payer 
notice under s. 20 (3) or with the hour of the service of the 
notice or on the following day. If it began before midnight 
on the Ist-2nd October, 1937, the two-year period could not 
expire at midnight on that night and the arrears might be 
recoverable. If it did not expire before midnight on that night 
the two-year period expired before the suspension period 
hegan to run and the arrears were not recoverable. The 
latter view was correct. Neither the whole nor any part of the 
Ist October fell within the suspension period. It was inaccurate 
to describe the day on which the notice was served as ** time 
after the tithe-owner has served a notice.” It had been 
contended that the suspension period began with the hour 
on the Ist October at which the notice was served so that the 
two-year period had not expired when the suspension period 
began. In reliance on the word “time,” in s. 20 (10) (a), it 
had been argued that the Legislature was dealing with hours 
or minutes and not days. But this was not within the limited 
class of cases in which the law had regard to fractions of a day. 
Further, the same method of reckoning should be applied to 
each of the periods mentioned in s. 20 (3), (10) (a). The period 
described in s. 2 (10) (a) as “ time after the tithe-owner has 
served a notice”? began on the day immediately following that 
on which the notice had been given. 

CounseL: Vaisey, K.C., F. Errington and A. Armstrong ; 
The Attorney-General (Sir Donald) Somervell, K.C.), and 
Hubert Hull. 

SOLICITORS : 
Stocks. 


Solicitor to Queen Anne's Bounty; A. D. 
[Reported by FRANCIS H. COWPER, Esq., Barrister-at-Law.] 


Haile Selassie ». Cable & Wireless Ltd. (No. 2). 
Bennett, J. 27th July, 1938. 


INTERNATIONAL LAW—CONTRACT ON BEHALF OF FOREIGN 
SOVEREIGN—FLIGHT FROM TERRITORY OWING TO INVASION 
ReEcoGNiItion AS De Jure SoveretGn-—AcTION TO 
RECOVER SUMS DUE UNDER ContrRAct—CLAIM BY De 
Facto SOVEREIGN INTIMATED—WHETHER Sums RECOVER- 

ABLE. , 

In 1934 and 1935 a contract was made between the 
Director-General of Posts, Telegraphs and Telephones of 
Ethiopia and the defendants, relating to the transmission of 
wireless messages between an Ethiopian State radio-teles 
graphic station at Addis Ababa and a station of the defendants’ 
in Great Britain. The contract was made on behalf of the 
plaintiff as the sovereign authority of Ethiopia, of which he 
was Kmperor. Under the constitution, the sovereign power 
over the Kmpire was vested in him. Under the contract, 
the charges paid by the senders of telegraphic messages 
between the two stations were to be apportioned in the 
proportion of two-thirds to the transmitting station and one- 
third to the receiving station. The Italian armies having 
invaded Ethiopia, the plaintiff left the country on the Ist May, 
1936. The station at Addis Ababa closed down on the 
2nd May. The Italian Government annexed Ethiopia by 
proclamation on the 9th May. In this action, commenced in 
January, 1937, the plaintiff sought to recover £10,000, payable 
by the defendants under the contract. It appeared that 
His Majesty's Government recognised (1) the plaintiff as 
de jure Kmperor of Ethiopia: (2) the Italian Government as 
the de facto government of virtually the whole of Ethiopia ; 
(5) an Knvoy Extraordinary and Minister Plenipotentiary 
from the plaintiff to the Court of St. James. The Italian 
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Ambassador in London gave the defendants notice that his 
government claimed the moneys in question. 
3ENNETT, J., said that the question was whether the 

recognition by the British Government of the Italian Govern- 
ment as the de facto government of Ethiopia vested in the 
Italian Government the right to sue for and obtain judgment 
inan English court for a debt formerly due to and recoverable 
by the plaintiff, and whether the plaintiff had lost the right 
to recover the debt in suit in this country because the land 
which he Once ruled, had been conquered by Italy, and the 
British Government recognised that the greater part of it 
was ruled by the Italian Government. When the liability 
to pay the debt in the suit arose, the right to sue for it 
vested in the plaintiff, see United States of America v. Wagner, 
L.R., 2 Ch. 582, at p. Nothin 
the title formerly vested in the plaintiff and he was entitled 
to judgment. 

COUNSEL: 
Robe rtson. 

SOLICITORS 
Bircham & Co. 


[Reported 


Was 


593. g had happened to divest 


Andrew Clark; Wynn Parry, K.C., and H. 


Wordsworth. Marr Johnson & Shaw ; 


by FRANCIS H. CowPer, Esq., Barrister-at-Law 


In re Oceanic Steam Navigation Co. Ltd. 
Simonds, J. 29th July, 1938. 
SCHEME OF ARRANGEMENT—SALE OF UNDER- 
AND REALISATION AssETS—WHETHER Ultra 
Companies Act, 1929 (19 & 20 Geo. 5, c. 23), ss. 153, 


COMPANIES 
TAKING OF 
V ires 
154. 
On a petition for the sanction of a scheme of arrangement 
with the company’s creditors under the Companies Act, 1929, 
ss. 153 and 154, there was opposition by the shareholders on 
the ground that it involved the sale of the undertaking and 
the realisation of the assets and that this not being contained 
in the objects clause of the memorandum of 
The scheme di ided the creditor as follow he 

Class A, fully secured (the Treasury Commissioners and 
Ministry of Finance of Northern Ireland) to whom £188,444 
B, partly secured, on shares in Cunard 


ssoclat ion. 
was ultra vires. 
the 


Was owing : class 
White Star, Limited and certain mortgages of frecholds and 
leaseholds, to whom £3,406,814 was owing ; class C, unsecured 


to whom £4,100,000 was owing. The scheme proposed the 


formation of a new company, to be called O.S.N. Realisation 
Co. Limited. 
SIMONDSs, J., 


(1) that the scheme was witra vires : 


said that the opposing shareholders contended 
and (2) that if there was 
jurisdiction the court’s discretion should 
in the pe favour. In 1932 this and several other 
shipping companies were concerned in a sch Vi of arrange- 
It was 


scheme its board 


not iY exercised 


titioners’ 
ment under s. 153. then as now hopelk ssly insolvent, 
and under that 
wholly of directors 
directors had under the company’s 
powers which were not by the company 
required expressly to be exercised by the 


In that capacity they had put forward this scheme 


was thereafte r to cot sist 
the These 


articles all the 


nominated by creditors 
compal y 


*s articl or by tatute 


company Ili veneral 
meeting. : 
under which the shareholders could never take any 
distributed amos 


benefit 
in the the 
creditors in a way which they severally approved and which 
It had been argued that the directors should 


There were to. be 


assets. 


Was not unfair. 
have invoked S. 153 to enable that which Wal 


not proposed 


to be done without the company being first put into liquidation 
unless the creditors consented to concede something to the 
shareholders. The creditors could iot have availed th mselve 
of s. 153 without he company help, though they could have 
put it into liquidation. It was said that since they chose 
s. 153 it was to be assumed that they would pay something 


and that the directors should 
But the 


circum- 


to be allowed to take that course 
not have helped them without exacting a price. 
court's sanction could not properly he refused in the 


stances on the ground that there had been any impropriety 


The 
een consistently exercised 
shareholders or of a@ Class 
of creditors who had no real As to 
the question of jurisdiction, the company had on the true 


in their action or any unfairness to the shareholders. 
had | 


without regard to the wishes of thi 


jurisdiction under s. 153 


interest in the assets. 
construction of its memorandum no power as a going concert 
o dispose of the whole of undertaking. This scheme 
provide d for the sale and transfer of the whole of its assets 
and undertaking to a new company. Apart altogether from 
th tion of binding dissentient shareholders the company 


its 


aqui 
could not do what was proposed without invoking s. 153 
(Simpson Westminster Palace Hotel Co., 8 HL. 712). The 
question was whether under s. 155 the company could make 


and the court could sanction an arrangement in excess of 
the Nothing 
in s. 153 suggested this or indicated that the company could 
thereby an arrangement would otherwise be 
ultra vires. Rights conferred by the memorandum on classes 
overridden by a under 
153 (5)) but in no case had an act otherwise 
ultra vires the company been validated as part of a compromise 
or arrangement under s. 153. Counsel for the company did 
not deny that the company could not under s. 153 embark 
ome new object outside the scope of the memorandum, 
contended that the disposal of the whole undertaking 


corporate powers defined in the memorandum. 


which 


eitect 


of shareholders might be scheme 


s. 153 (see s. 


On 


but 
and assets was in a special category, and though unauthorised 
effected under s. 153. That 
distinction could not be recognised (Ln re Guardian Assurance 


Co. [i917] 1 Ch. at p- 141). Ln re 


by the memorandum, might be 


Anglo Continental Supply 
Co. [1922] 2 Ch. 723, did not touch the point in that case. 
It was 
limited by its 
i prescribed by th 


a cardinal principle that a company’s powers were 

memorandum, which could only be altered 

Act. It would strange 

if by a side wind under s. 153 new could be conferred 

company. As this memorandum did not 
"SE. . . 

wer to dispose of the undertaking the sale would b 


in the way be 
powers 


contain 


ulira vires the company, and a scheme of which such a sale 
formed an integral part could not be sanctioned. Th 
petition miust be refused, the company paying the costs 
of the opposing shareholders. 


CounsEL: W.G. Brown ; Evershed, K.C., and Hon. Denys 


Buckle i. 
SOLICITORS : 


Linklaters & Paines ; W. A. Crump & Son. 


[Reported by Francis Hi. CowPer, Esq., Larrister-at-Law.] 


Attorney-General ». Barnes Borough Council and Others. 


9 


Luxmoore, J. 28th July, 1938. 


LocaAL GOVERNMENT—-TOWN PLANNING (AGREEMENT WITH 
OwNeERS OF LAND—WHETHE! dtra vires—TOWN AND 
Co PLANNING Act, 1932 (22 & 23 Geo. 5, c. 48), 
s. 34, 48. 

The Ranelagh Club Ltd., owned land covering 1061 acres 


Council as a tow! 


within th district of the Barnes Borough 

plat ning authority. On the Ist August, 1935, the council 
entered into an agreement with the club with regard to the 
future development of the property in purported exercist 


conferred hy the Town and 
Act, 1932, s. 34. In this 
that the agreement 


Country Planning 
to obtain 


} ] 
ultra vires the council 


action If Was sought 
Wi 


and void. 


Luxmoore, J., said that it had been contended for th 
plai tiff: (1) that the agreement resulted from the delegation 
by the council of powers conferred on them by the Act to 
a joint committee of representatives of the council and 
representatives of the club in contravention of s. 48; (2) that 
the agreement was not authorised by 34 because it did not 


the deve lopm nt or use of the land in the 
ontemplated by the section, but was in fact permissive 


of the 


restrict planning, 


manner! 
agreement, in a 


because the club was, bv reasor 


mahner more 





position to plan, develop or use the land in a 
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favourable to the club without applying for an interim 
development order under the Act; (3) that the agreement 
contained provisions which could not have been incorporated 
in a town planning scheme under the Act and was, therefore, 
unauthorised under s. 34. As to the first point the resolution 
relied on as constituting the joint committee was dated the 
20th May, 1935. It was a resolution that the Town Planning 
Scheme Clauses Sub-Committee should be authorised to 
continue negotiations with the club and report to the Town 
course. This could not be 
construed as constituting a committee under s. 18, or at all, 
as it did not purport to make any appointment. It was 
not a delegation by the council of any powers under the 
Act. The agreement was approved by the council whose 
seal was affixed by the mayor by the authority of a resolution 
of the council. By virtue of that resolution alone the agree- 
ment was entered into. The fact that the council gave their 
sub-committee power to agree the precise terms on three 
subsidiary matters had no bearing on the point. As to 
the second point, the words of s. 34 were prima facie wide 
enough to authorise the council to agree with any person 
who was willing to restrict his right to plan or develop his 
property or to restrict its future use in any way which might 
be provided for by or under a scheme under the Act, without 
the adoption of any scheme or the necessity of invoking the 
powers of the Act with regard to the making of a town 
planning scheme. If that were the true construction of the 
scheme, then, subject to a consideration of the terms of the 
agreement; it seemed that the council were justified in entering 


Planning Committee in due 


into it. The agreement contained restrictions on the future 
planning, development and use of the property, but it was 
argued that s. 34 only related to cases where the land dealt 
with was already included in a provisional town planning 
scheme and the owner was willing to enter into restrictions 
in addition to those included therein. 
into an agreement which was to become binding on an owner 
of land immediately and to be enforceable against him and 
his successors in title without the necessity of invoking the 
procedure for making a binding town planning scheme 
was a beneficial power so far as concerned an authority 
wishing to enter into such an agreement. The court had 
unple power to prevent an authority using this method to 
vive more favourable terms to one owner of land than to 
another. Nothing in the Act cut down the generality of 
s. 54. There was power to enter into the agreement, provided 
the restrictions were such as might be dealt with by a scheme 
under the Act. His lordship further considered that the 
onditions in the agreement imposed real restrictions and 
were such as could be properly included in a town planning 
The agreement was valid. 
CounsEL: Sir Stafford Cripps, 
Radcliff, K.C., and W. M. Hunt ; 
K.C., and J. H. Stamp. 

Joynson Hicks & Co. .. A. eC. Fox by 


The power to enter 


scheme. 
K.C., and Eric Blane 4 
Sir Patrick Hastings, 
SOLICITORS : Elwy, 
PR hh &v Co. 
[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Gelatly ». Palmer. 


28th July, 1938. 


Tn ve Forster ; 

Bennett, J. 

CHARITY INFIRM, 
Sick AND AGED PRIESTS 


Beauest To Society FoR RELIEF OF 
WHetHer VALID. 

By her will, a testatrix bequeathed £200 out of the income 
of her residuary estate “to the Treasurer of the Society for 
Infirm Roman Catholic Priests of the Clifton Diocese.” It 
was admitted that she meant to benefit the Society for the 
Relief of Infirm, Sick and Aged Roman Catholic Secular 
Priests in the Clifton Diocese. Under its deed of settlement, 
It was provided that its funds should he applicable for the 
relief of “ Infirm, Sick and Aged Roman Catholic Secular 
Priests members of the Society.” The question arose whether 


this was a good charitable gift. 





Bennett, J., said that this was a gift of income in perpetuity 
and would fail unless the society was a charity or its funds 
were clothed with a charitable trust. It had been argued 
that to be relieved, the priests must be poor as well as infirm, 
sick and aged and that the society was for the relief of poverty. 
It had heen said that the word “ relief” connoted poverty. 
But poverty was not an essential qualification and this 
argument failed. It was also argued that the Society's 
funds were clothed with a trust for the advancement of 
religion. On that ground, the gift could be supported. The 
cause of religion was advanced by a fund to help sicl-, aged 
and infirm ministers of religion. It made it easy for them to 
retire giving place to the young and healthy. It eased the 
minds of those engaged in the ministry to know there was a 
fund for their relief when overtaken by sickness. This was a 
charitable institution. 

CounseL: R. W. Turnbull; Harman, K.C. and 
Johnston ; Andrewes Uthwatt and Brunyate. 

Souicirors: Gellatly, Son & Taylor; Barlow, Lyde & 
Gilbert, for Ivens, Thompson & Green, of Cheltenham ; 
Treasury Solicitor. 


Henry 


[Reported by FrRANcIS H. CowPer, Esq., Barrister-at-Law. 


High Court—King’s Bench Division. 
Westripp +. Baldock. 


Tucker, J. 28th May, 1938. 

Butzpinc Estatre—Covenant AGAINST ERECTING WARE- 
HOUSE AND ExerctstInc TRADE—BUILDER’sS YArRD— 
ERECTION WITH LEAN-TO ROOF AND OPEN SIDES CONTAINING 
SUILDER’S Toots oF TRADE—WHETHER A WAREHOUSE 

Josppinc Burtper—-Work Done ON CUSTOMERS’ 

PREMISES—BUILDING MATERIALS BouGHT FROM BUILDERS’ 

Mercoants—OrpDERS TAKEN AND ADVERTISEMENTS DIs 

PLAYED ON DEFENDANT’S PREMISES—WHETHER “ TRADE ” 

CARRIED ON THERE. 

Action for damages for breach of covenant, trespass and 
nuisanee, and for an injunction. 

The plaintiff and the defendant were next-door neighbours. 
Baldock, the defendant, acquired his premises subject to a 
covenant ** that nothing shall ever be erected, fixed, placed or 
done upon the land ” in breach of certain stipulations of which 
the material ones provided: “On no lot shall any building be 
erected as a shop warehouse or factory, or any trade or manu- 
facture be carried on or any operative machinery be fixed or 
placed.”” The covenant in question was imposed if pursuance 
of a building scheme, and the plaintiff, whose land was subject 
to the same covenant, had the benefit of it as against the 
defendant. The plaintiff alleged that the defendant had 
broken the covenant by erecting, on a passage-way between the 
two houses, what amounted to a warehouse within the meaning” 
of the covenant, or, alternatively, that he was carrying on a 
trade. He further complained of trespass constituted by the 
defendant’s placing ladders, planks, ete., against the side 
wall of the plaintiff's house, resulting in damage to the 
wall, and of nuisance by noise. His lordship found against 
the plaintiff for nuisance and awarded him £12 10s. in respect 
of the trespass, and an injunction. 

Tucker, J.,dealing with the allegation of breach of covenant, 
said that he would not attempt to define a warehouse. The 
yard in question was really, to all intents and purposes, a 
builder’s open yard. The erection in question was, in effect, 
something with a roof and one wall, which was open on three 
sides. The defendant was a jobbing builder who did most 
of his work on other people’s premises. In connection with 
his business he had to have ladders, planks, trucks, odd pieces 
of wood, ete., which were tools of his trade. The goods in 
the yard consisied primarily of tools of the defendant’s trade. 
He did not keep building materials there. There was also 
on the roof of the erection a display of sinks, cisterns and 








648 


THE SOLICITORS’ JOURNAL. 


August 6, 1938 








That yard, 
warehouse. 


lavatory pans. Those were really trade signs. 
containing the articles which it did, 
A yard which could not be closed in and which merely con 
tained the tools of a man’s trade and other incidental articles, 
did not amount to a warehouse. Buckingham v. Fulham 
Corporation (1905), 21 T.L.R. 51, 
the view of the Court of Appeal as to what was necessary for 
{\s to the question 


was not a 


premises to constitute a warehouse. 
whether the defendant was carrying on a trade on the premises, 
there defendant’s activities, 
with the word * Knquiries * and a hand pointing to the door 
of the defendant's 
selling goods as well as doing work, and his premises were the 
The actual sale of goods did not take 


was a notice advertising the 


house. His business inevitably involved 
seat of his business. 
place at the premises, but he received there the orders for the 
work which he was to do. In his (his lordship’s) view, in the 
absence of authority to the contrary, what the defendant was 
trade. It was 


contended that the authorities showed a distinction between 


doing on those premises Was exercising a 


a trade and «a business. That was no doubt true where the 
used in contradistinction to another. 
had a than The 
business carried on by the defendant at his premises involved 
and the fact that he did not buy or sell 


on these particular premises did not prevent him from being 


words were one 


* Business ”’ wider meaning * trade.” 


buying and selling, 


a trader who was exercising his trade at his premises by there 
keeping his implements, taking orders, and displaying adver- 
tisements and samples of goods which he was prepared to 
supply and fix. His lordship referred to Harris v. Amery 
(1865), L.R. 1, CLP. 148: Wheatle y Vv. Smithers 1906 | 2 K-B. 
321: and Chatsworth Estates Co. v. Fewell (1931| 1 Ch. 224. 
While the street in question, although residential, contained 
failed to 
establish that there had been an appreciable change in the 
There had accordingly 
The p! untiff would 


an injunetion to 





a few shops or business premises, the evidence 


nature of the neighbourhood. heen 
a breach of covenant by the defendant. 
receive £13 damages, and there would be 
restrain the defendant from carrying on any trade on the 
premises in question. 

CouNnseL: Arthian Davies, for the plaintiff: #. B 
for the defendant 

Souicirors : Tnee, Roscoe, Wilson & Glover, 
Red fe ri & (o., Cullingham., Kent . H Flint & Co. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Gibbens, 


for Kenneth 


Olds Discount Company Limited ». John Playfair Limited. 
Branson, J. 16th June, 1938. 


DEFENDANTS 
DEBTS TO BE 


Contracr—Purcuasé or Book Desrs FROM 

ASSIGNMENT OF Desrs TO PURCHASER 
COLLECTED BY DEFENDANTS AND HANDED TO PURCHASER 
AGREEMENT BY PURCHASER TO PAY FURTHER SUM TO 
DEFENDANTS WHEN First Prick SATISFIED OUT OF DEBTS 

PAYMENT OF Desrs TO PURCHASER SECURED BY MONTHLY 
SILLS) OF = EXcHANGE—WHETHER A  MONEYLENDING 
TRANSACTION. 


Consolidated actions tried by Branson, J., without a jury. 

The plaintiffs, Olds Discount Company Limited, carriedon the 
business of financing hire purchase agreements. The defen 
dants, John Playfair Limited, were credit drapers who allowed 
their customers to buy goods under hire-purchase agreements. 
The defendants, wishing to have the them 
by their customers in hand without the delay entailed by 
the hire purchase agreements, entered into a contract with 
the plaintiffs whereby the latter agreed to purchase the 
defendants’ book debts for a specified sum. The plaintiffs 
were to be repaid the purchase price by receiving directly or 
through the defendants the sums paid by the defendants’ 
customers. When the plaintiffs had so received what was due 
to them, the defendants collect and retain the 
remaining debts in discharge of a further sum to be paid 


money owed 


were to 


gave some indication of 





to them by the plaintiffs. Provision was also made in the 
contract for the defendants to give the plaintiffs monthly 
bills of exchange as security for the payment to the plaintiffs 
of the sums to be paid to the defendants by their customers 
The plaintiffs were not moneylenders or registered as such 
The defendants contended that the agreement was in reality 
a moneylending transaction, and that it was unenforceable 
heeause the plaintiffs were not 
The plaintiffs accordingly brought the present 
claiming £195 6s. &d. the defendants 
of a bill of exchange dishonoured on presentation, and a 
declaration that the defendants were trustees for them of all 
to be received in respect of the book debts assigned 
to the plaintiffs, and other relief. The defendants, by way 
of defence, contended that the bills of exchange were collateral 
security The plaintiffs did 
not, as they were entitled under the agreement, notify the 
of the themselves of 
nor did the parties in fact make any arrang 


regist red moneylend I's 
actions. 


against “as acceptors 


money 


for a moneylending transaction. 
defendants’ assignment to 
the book debts : 
ment for the remission to the plaintifis in Specie of the money 


eustomers 


as they were content with the payment by the 
month of the bills of exchange. 


collected 
defendants 
BRANSON, J., 
the transaction between the parties wa 
transaction, but the plaintiffs purchased 
from the defendants certain book debts for certain payments 
There no doubt after In re (reorge Tnglefield Lid. | 1933} 
Ch. 1. and the decision of Porter, J., in Olds Discount Co 
Lid. v. Cohen (1937), unreported that, if the agreement were 
an avreement for the purchase of book debts, it was vood and 
lawful notwithstanding that the 
defendants’ minds for entering into it was that they wished to 


month by 
said that it was clear on the documents that 
not a moneylending 


one under whi hy 


operative reason in the 


raise money as a temporary matter just as thev would have 


raised 17 if they had Hie rely entered into a transact ion ot 
loan It was the nature of the agreement and not its object 
that the court had to consider. The fact that the plaintiffs 
did not they were entitled under the agreement, notify 
the defendants’ customers of the assignment of the book 
debts, was no ground for saying that the agreement between 
the parties was a cloak for a different transaction, for notifica 
tion of their customers of the assignment might well have 
damaved the defendants’ business : nor was the circumstance 
that the parties did not in fact make any arrangement for the 
remis to the plaintiffs of the Money collected tm Spec 


The fact that a simpler method of carrying out an agreement 
In practice Was not one of which the court should 
order to say that the signed document did not 
plain that the parties 
ale of book debts in 
There must 


Was used 
hold in 
represent thi 
had deliberately adopted the form of a 
order to « 
ement for the plaintiffs. 

Ne ville Laski, K Oe. und Sylve ster Gates, for the 
H.C. Leon, for the defendants. 
Sidney Pe arlman Lucien Fior. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


seize 
true transaction. It was 
cape having to take, or make, a loan. 
be jud 
Cor NSEI 
plaintiffs 


SOLICITORS ° 


/» re Barnes, deceased. 


Lawrence, J. 22nd June, 1938. 


Dutry— DECEASED’s 
OVER BY WITHIN THREE YEARS 
DECEASED ALMOST PENNILESS AND OWING 
Deatu— ComputTaTION OF VALUE OF PROPERTY 
ON Deato--WHETHER ALLOWANCE FOR’ Depts 
FUNERAL EXPENSES PermissipLeé FINANCE AcT, 
(57 & 58 Vict., c. 30), s. 7 (1). 


PROPERTY MADI 
BEFORE DEATH 
DeBrs AT 
PASSING 


MSTATE 
GIFTS 


REVENUE 


AND 
Is 


Appeal, by petition, from a decision of the Inland Revenue 
Commissioners. 

The deceased died in September, 1931 During the three 
years before his death he made gifts of shares in a private 
company and of freehold and leasehold properties to his wile 
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and children and to other persons. At his death the deceased 
owned wearing apparel worth £10 and three shares in the 
company. He had debts amounting to £90,000. The 
petitioner, the deceased’s executrix, claimed that allowance 
should be made for the amount of those debts and for funeral 
expenses in determining the principal value, for the purpose 
of estate duty, of the property passing on the death of the 
deceased. If the allowance claimed had been made, the value 
of the estate would have been £94,711 with a duty, at the 
appropriate rate of 19 per cent., of £17,995. The com- 
missioners declined to make any allowance under either 
head claimed, and contended that duty at 24 per cent. was 
leviable on the whole amount of the gifts inter vivos—namely, 
£44,424. By s. 7 (1) of the Finance Act, 1894: ‘“ In deter- 
mining the value of an estate for the purpose of estate duty 
allowance shall be made for reasonable funeral expenses and 
for debts and incumbrances ... and any debt... for 
which an allowance is made shall be deducted from the value 
of the land or other subjects of property liable thereto.” 

LAWRENCE, J., said that the deceased, having during 1930 
made gifts to his family to the value of £185,000, died in 1931 
practically penniless and owing some £90,000. His executrix, 
while admitting that his gifts must be subject to estate duty, 
contended that his debts must be deducted from them 
notwithstanding that they could not be paid. Counsel for 
the executrix submitted that under s. 2 of the Finance Act, 
IX94, property passing on death was deemed to include such 
gifts as those in question ; that under s. 4 all property passing 
on death, including such gifts, should be aggregated so as to 
form one estate; and that under s. 7, in determining the 
value of the aggregated estate, allowance should be made 
for debts, and that therefore allowance must be made in the 
present case for the debts in question. Counsel had further 
submitted that the last three lines of s. 7 (1) must have been 
inserted to meet cases where assets of the estate had been 
specifically charged ; and in general he argued that, as s. 2 
brought into the estate assets which in fact formed no part 
of it, there was nothing unreasonable in making allowance 
for debts which would never be paid, and that the position of 
creditors was sufficiently safeguarded by the Statute of 
Klizabeth, and was in any event no concern of the Revenue. 
He (his lordship) was unable to agree with the construction of 
s. 7 (1) contended for by the appellant. He thought that the 
words of the section contemplated liabilities of the estate 
which were met out of the estate, and that the last three lines 
ofs. 7 (1), in their natural meaning, were inconsistent with the 
appellant’s case. He did not see how, in determining the 
value of an estate, allowance could be made for debts beyond 
the value of the assets out of which the debts were to be met. 
lt was an unnatural use of words to speak of making an 
allowance for a minus quantity in determining value. The 
appeal would therefore be dismissed. 

CounseL: Sir William Jowitt, K.C., and Gurney Beagley, 
for the petitioner; The Attorney-General (Sir Donald 
Somervell, K.C.) and J. H. Stamp, for the Commissioners of 
Inland Revenue. 

Soticrrors : W. R. Millar & Sons ; The Solicitor of Inland 
Revenue. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 
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The Council of Legal Education announces the appointment 
of Professor P. Hl. Winfield, Rouse Ball Professor of English 
Law, Cambridge, Hon. Bencher of the Inner Temple, and 
Mr. W. A. Davies, barrister-at-law, of the Inner Temple, 
to be Assistant Readers in Common Law ; and of Mr. V. M. C. 
Pennington, barrister-at-law, of Gray’s Inn, to assist in 
giving practical instruction in the work of the profession at 
the Inns of Court School of Law to students preparing for 
Part Ll of the Bar examination. 





Reviews. 


Encyclopedia of the Laws of England. Third Edition, 1938. 
Editor-in-Chief, E. A. Jer, Senior Master of the Supreme 
Court and King’s Remembrancer. Vol. 2, Back-Freight 
to Charges of Registered Land. Royal 8vo. pp. xii and 
789. London: Sweet & Maxwell, Ltd. Edinburgh : 
W. Green & Son, Ltd. London, Liverpool, Birmingham, 
Manchester and Glasgow: The Solicitors’ Law Stationery 
Society, Ltd. 50s. net. 

This Encyclopedia, as was indicated in the notice of the 
first volume which appeared in our issue of 21st May last, 
has undergone such a thorough revision as to justify its 
consideration as an entirely new work, and accordingly we 
feel that it would not be inappropriate to examine each 
volume as it successively appears. The second volume 
covers from ‘* B.B.C.” to * Charging Order,” and embraces 
some 448 different subjects, of which 205 are dealt with by 
actual articles in this volume and the remainder by cross 
reference. Of these articles it is interesting to note that 
only eighty-four are upon subjects dealt with in the earlier 
editions, whilst the remainder are entirely new; these new 
articles are not, as might at first appear, merely confined 
to matters necessitated by changing legislation; on the 
contrary the majority are clearly inspired by an appreciation 
of the fact that a vast number of the side issues of serious 
legal problems are of sufficient importance to demand separate 
treatment. With regard to the 240 odd subjects which in 
this volume are dealt with by reference to other subjects, 
those which are capable of being tested by reason of a reference 
to other parts of this volume or to subjects dealt with in 
vol. | appear to be clear and amply justified as the subject 
is fully covered elsewhere. 

The standard of the work in this volume fully comes up to 
that set by the first, and it is only due to the editors, contribu- 
tors and publishers to say that publication of further volumes 
is eagerly awaited ; so far as the next volume is concerned, a 
certain amount of impatient curiosity must be added to 
that eagerness, having regard to the cryptic (or is it malicious ¢) 
cross-reference given for “* Band Music” to a subject which, 
it is presumed, will appear in vol. 3. 

Books Received. 

Mews’ Digest of English Case Law. Quarterly issue, July, 
1938. By G. T. Wuirrietp Hayes, Barrister-at-Law. 
London: Sweet & Maxwell, Ltd. ; Stevens & Sons, Ltd. 

The Arbitration Journal. Vol. 2, No. 3. July, 1938. New 
York: American Arbitration Society. 60 cents. 

Building Societies Year Book, 1938. Compiled and Edited , 
by Grorce K. Franey, O.B.E. Demy 8vo. pp. 526. 
London: Franey & Co. Ltd. 10s. 6d. net. 








Correspondence. 


[The views expressed by our correspondents are not necessarily 
those of THE SOLICITORS’ JOURNAL. | 
Pensions for Judges’ Clerks. 

Sir,—Many will take strong exception to your Article in 
last week’s issue advocating pensions for judges’ clerks. The 
position of these men differs in no way from the position of 
clerks to barristers. This is a wholly unjustifiable attempt 
to foist on to the publie liability to pension the clerks of 
successful barristers. Their employers are in a far better 
position themselves to provide pensions for their employees 
than their less successful brethren either at the Bar or in other 
professions. Many solicitors’ firms know to their cost what a 
heavy burden pensions to old clerks have constituted in the 
past. 
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3arristers’ clerks require no particular education 
qualifications, no knowledge of the law is required, and there 
is no qualifying examination. In the case of judges’ clerks, 
they may be assumed to have enjoyed a relatively high wage 
over a period of years, coupled with long holidays, whilst 
their employers were in large practice at the Bar. These men 
should have put by for their old ave in the same Way as do 
clerks to solicitors, architects and other professional men, 

The remedy, as pointed out by Mr. Hugh Quennell in The 
Times of the 23rd July, rests with the Bar, who should assume 
liability for payment of their clerks (in lieu of the present 
system whereunder the clerks are paid on a percentage basis 
by the barrister’s clients) on a basis commensurate with their 
qualifications and abilities. A pension scheme on a contributory 
basis should be formed, as has been done hy the solicitors’ and 
accountants’ professions. 

No case can be made out for saddling the taxpayer with 
pensions fora highly paid class of men on anon contributory 
basis. 

* SoLiciToR.” 
Bath. 


2xth July. 


Claims for Loss of Expectation of Life. 
Sir,—His Majesty's Judges are finding, with good reason, 
great difficulty in directing juries in cases of this nature. 

I think that nothing further is required than reading, by 
way of direction, Colonel Fairfax’s song (copy of which I 
Act of the *~ Yeoman of the Guard.” 

J. Bernarp A. Parisu. 


enclose) in the First 


Salisbury Square, E.C.4. 
Isth July. 
| We regret we have not the space to set out in full the song 
with which the majority of our 
The following stanza appears 


beginning ~ Is life a boon 


readers are probably familiar. 





sufficiently to indicate the view referred to by our 
corresponde ne = 
‘What kind of plaint have I 
Who perish in July ¢ 
I might have had to die 
Perchanece in June!” 
Ep., Sol. J. 
Parliamentary News. 
Progress of Bills. 
ROYAL ASSENT. 
The following Bills received the Royal Assent) on the 


29th July : 
Administration of Justice 
Anglo-Turkish (Armaments Credit) 
Appropriation. 
Architects Registration. 
3acon Industry. 
Brighton Corporation (Transport ). 
Bristol Corporation. 
British Museum. 
Canterbury Gas and Water. 
Chichester Corporat ion, 
Chimney Sweepers Acts (Repeal). 
Coal. 
Criminal Procedure (Scotland). 
Divorce (Scotland). 
Essential Commodities Reserves. 
Finance. 
Fire Brigades. 
Food and Drugs. 
Gateshead and District 
Green Belt (London and Home 
Guildford Corporation. 
Hire-Purchase. 
Holidays with Pay. 


(Miscellaneous Provisions). 
Agreement. 


Tramways and Trolley Vehicles. 


Counties). 


or 





Imperial Telegraphs. 

Ipswich Corporation (Trolley Vehicles) Order Confirmation, 

Island of Arran Piers Order Confirmation. 

Isle of Man (Customs). 

Lancashire County Council 
> 


POWePS). 


(Rivers Board and General 


Land Drainage Provisional Order (Louth Drainage District 
Contirmation. 

Lee Conservancy Catchment Board. 

Local Government (Hours of Poll). 

Lochaber Water Power Order Confirmation. 

London County Council (Tunnel and Lmprovements). 

London Passenger Transport Board. 

Middlesex County Council (Genera! | 

Middlesex County Council (Sewerage). 


-OWOTS ). 


Milk (extension and Amendment 

Ministry of Health Provisional Order Confirmation (Bucks 
Water Board). 

Ministry of Health Provisional Order Confirmation (Church 


stretton). 


Ministry = of Health Provisional Order Confirmation 
(Cirencester). 

Ministry = of Health Provisional Order Confirmation 
Llorsforth) 

Ministry of Health Provisional Order Confirmation 
Llandrindod Wells). 

Ministry of Health Provisional Order Confirmation 
Rawmarsh 

Ministry of Health Provisional Order  Confirmatior 
Wath upon Dearne). 


Naval Discipline (Amendment) 

Newcastle and Gateshead Waterworks. 

Neweast | -upon Tyne Corporation Trolley 
Contirmation. 

Nottingham Corporation. 

Nul Hlomes Registration 


Vehicles) Order 


Scotland). 


ing 
Penzance Corporation. 
Pier and Harbour Order (Plymouth) Confirmation. 
Rating and Valuation (Air-Raid Works). 
Rating and Valuation (Air-Raid Works) (Scotland). 
Registration of Still-Births (Scotland). 


Salford Corporation. 

Stanmore Unused Burial Ground. 
Stockton-on-Tees Corporation. 
Supreme Court of Judicature 
Tatton Estate. 

War Department Property. 
Warrington Corporation Water. 


Amendment) (No. 2). 


Wear Navigation and Sunderland Dock. 

West Harte pool Corporation (Trolley Vehicles) Order 
Confirmation. 

West Midlands Joint Klectricity Authority Order 


Confirmation. 
West Yorkshire Gas Distribution. 
Young Persons (Employment 


House of Commons. 


Coast Protection Bill. 


Withdrawn. [28th July. 


Questions to Ministers. 


SOLICITORS (PROSECUTIONS FOR FRAUD). 
Mr. Emery asked the Attorney-General what 
ratio, during the past five years, of convictions in the criminal 


was thi 


courts for fraudulent conversion of client’s property of solicitors 

in 

more 
The 


solicitors 


single-partner firms as compared with firms having two ot 
partie rs. 
ATTORNEY-GENERA!I 
in the criminal 
during the five years ending the 
forty-five. Of these, six solicitors 
and thirty-nine were practising alone or had ceased to practis 
at the date their conviction. Of these thirty-nine, seven 
were practising in partnership approximately two years befor 
|28th July. 


number of convictions of 
for fraudulent 
$list December, 


were members 


Ihe 


courts 


CONnVETSIO! 
1957, was 
of a firm 
ol 


their conviction. 


JUDGES’ CLERKS (PENSIONS). 

Mr. \ ADAMS asked the Attorney-General whether he 
will tal powers to introduce pensions for judges’ clerks. 

The AvrorNeEY-GENERAL: There are difficulties connected 
with this question which were referred to in the recent Debate. 
My Noble Friend the Lord Chancellor will have inquiries 
made, but I am unable to make any statement at present. 


\28th July. 
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Rules and Orders. 


COMPENSATION RULES, 
JULY 15, 1938. 


1. In these Rules “the principal Rules’* means the 
Workmen’s Compensation Rules, 1926, as amended.* 

2. In paragraph (3) of Rule 5L of the principal Rules the 
words “‘ mentioned in the said proviso as so extended or” 
shall be omitted, and after the words ‘ section 23 of the Act 
the words ** or mentioned in sub-section (4) of section 25 of 
the Act ’’ shall be inserted. 

3. After sub-paragraph (b) of paragraph (1) (ii) of Rule 8s 
of the principal Rules the following sub-paragraph shall be 
vdded and shall stand as sub-paragraph (ec) : 

‘(¢) in the case of a memorandum sent to be recorded 
pursuant to section 23 or section 24 of the Act. the court to 
which an application for the settlement of any question by 
arbitration in relation to the accident out of which the 
arbitration arose has been made or, if there has been no 
such application, the court in the district of which the 
workman or the dependants of the workman by whom or 
on whose behalf the agreement has been made, or some or 
one of them. resides or reside.”’ 

i. In the Schedule to Rule 91B of the principal Rules the 
following addition shall be made as indicated in the following 
table : 


THe WorRKMEN’S 1938. DatTED 


First Column. Second Column. Third Column. 


Tasmania .. The Agent-General for The Agent-General 
Tasmania, Australia for Tasmania in 
liouse, Strand, London.” 
London, W.C.2. 


». These Rules may be cited as the Workmen's Compensa 
tion Rules, 1938, and the Workmen’s Compensation Rules, 
1926, as amended, shall have effect as further amended by 
these Rules. 

We hereby submit these Rules to the Lord Chancellor. 

S. A. Hill Welly. 

T. Mordaunt Snagge. 
Barnard Lailey. 
William Procter. 
Austin Jones. 

I allow these Rules which shall come into foree on the 
Sth day of August, LOSS. 

Dated the Lith day of July. 193s. 

Maugham, © 





*S.R. & 0. 1926 (No. 448) p. 820: for anvits, see SJR. & O. 1927 (Nos. 392 and 
) pp. 74708 1920 (Nos. 9 1 267), p. S65 1930 (Nos. 385 and 1902), pp 
1011 2; 1931 (Nos. 401 and 1053) ». 752-3 1932 (No. 910), p. 900 5 1933 (No. 75) 
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THE CouNTY CourT FEES (AMENDMENT No. 2) ORDER, LODBS, 
DATED JULY 26, 1938. 

The Lord Chancellor and the Treasury, in pursuance of the 

powers and authorities vested in him and them respectively by 


section 167 of the County Courts Act, 1984.* section 2 of 


the Public Offices Fees Act. IS79.t and section 305 of the 
Companies Act, 1929, do hereby, according as the provisions 
of the above-mentioned enactments respectively authorise 
and require him and them, make, concur in, and sanction th 
following Order : 

1. The following fee shall be inserted in the County Court 
Kees Order, 1936. 8 after Feo No. 3. and shall stand as Fe« 
No. 3A: 
“SA. For service by bailiff of a default summons .. Is. 

This fee is payable with the fee on entering 
the aclion ee Vo. 1). 

2. In Fee No. 88 (i) of the County Court Fees Order, 1936, 
alter the words Kor an office copy” the following words 
shall be inserted : 

“Or & COPY of a judge’s note.” 

* This Order may be cited as the County Court) Fees 
(Amendment No. 2) Order, 1958, and shallcome into operation 
on the Ist day of September, 1938, and the County Court Pees 
Order, L9YS6. a amended hy the ¢ ounty Court bes (Amend- 
ment) Order, LOSS, hall have by this 
Order, , 

Dated this 26th day of July. 193s. 


effect: as amended 


Vaugham, 4 
James Sluarl, \ Lords Commissioners of His 
Patrick Munro, Majesty’s Treasury. 


°24 & 25 Geo. 5. c. 53 $2 & 45 Viet 5s 19 & ZO Geo, 5 
§S.KR. & O. 1986 (No. 1i60) LT, p. 695. SR. & O. LU38 No. 60 
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THE MATRIMONIAL CAUSES (DISTRICT REGISTRIES) ORDER, 
1938. DATED JUNE 29, 1938. 

I, the Right Honourable Frederic Herbert: Lord Maugham, 
Lord High Chancellor of Great Britain, in exercise of the 
power vested in me by Rule 1 of the Matrimonial Causes Rules, 
1937.* and all other powers enabling me in this behalf. and 
with the concurrence of the Right ilonourable Sir Frank Boyd 
Merriman, President of the Probate Division, do hereby make 
the following Order : 

On and after the 12th day of October, 1938, any matri- 
monial cause or matter may be commenced and prosecuted 
by a poor person, subject to the Matrimonial Causes Rules, 
1937. in the District Registries of the High Court in 
Bournemouth, Plymouth, Stoekport and Wakefield in 
addition to the District Registries set out in Appendix | 
to those Rules. 

Dated the 29th dav of June. 1938. 

Maugham, Cc. 
IL concur : FF. B. Merriman, PV. 


* 5.R. & O. 1937 \No. 1113), p. 2195 





. P ° 
Societies. 
The Hardwicke Society. 

The annual dinner of this society took place at the Café 
Royal onthe 20th July. The President, Mr. G. I. LLEWELLYN 
THOMAS, occupied the chair. 

Mr. J. W. DuLAntry. High Commissioner for Eire, said, in 
proposing the health of the society, that it had originated ove 
100 years ago in a public-house. He rejoiced to think that, 
through a troubled century, it had progressed from bread 
and cheese and beer to dinner at the Café Royal, and that its 
members now discussed the shortcomings of other statesmen 
distractions of an entirely different Europe. The 
harristers to talk and think on their feet. 
and to avoid, as a certain very prolific speaker had not. 
exhausting time and encroaching on eternity. The virtue 
of the society, at any rate in his young days, had been the 
great wealth of friendship which it had given. The friends 
that he had made twenty-seven golden years ago were among 


and the 
society trained 


his most precious possessions. 
THE PRESIDENT, in reply, spoke of a successful and active 
The llouse had varied in its moods from being patient 


year, 
mainly 


and docile to being wild and excitable, the latter 
when some junior ex-president arrived. It had debated a 
wide variety of motions: it had refused to decry the Govern 
ment’s policy, and no doubt the High Commissioner and the 
many other [rishmen present would learn with some anxiety 
that it would not ignore the unwillingness of Ulster to partici 
pate with the other part of Ireland. Lest it be thought that 
the Hardwicke was entirely serious, he mentioned that it had 
also decided that marriage was the best profession for women, 
that the relations between barristers and their clerks were 
obsolete and antiquated, and that it would be better to be 
married to Mrs. Beeton than to Greta Garbo. The society 
had a tradition for entertaining and was always proud to give 
its hospitality to distinguished representatives of public life 
and law. ; 

Mr. NORMAN EpWARDs, the Llonorary Secretary. said that 
in the view of the publie the barrister had an idle and pleasant 
life, consisting mainly of dinners and refreshers, and leading, 
when he had saved enough money, to the High Court: Bench, 
Where he was required to look benevolent and wise, to decide 
every case to the satisfaction of both parties. and at decent 
intervals to ask questions such as ** What is a Test Match ? ” 
and ** Who is Greta Garbo ? "> One of the best unsolicited 
testimonials to the British Bench had been made only a 
fortnight ago by the president of the American Bar: he had 
said that though the British system of law education was 
miserable, it produced what was, by common consent, th 
ablest Bar in the world. Judges, being selected from the Bar, 
knew the trials through which its members had to go, particu 
larly in their earlier cases, and the most cordial relations 
existed between the Bench and the Bar. 

Mr. Justice HAWKE, replying for the Bench, said that) he 
had known the society for a great many years and had, in fact, 
joined it a long time ago and had been a member of the 
committee. For personal reasons he had strayed away, but 
he retained very happy recollections of those days. One of the 
remembered had been soon after the 
Dreyfus Cause, when Maitre Labeyrie had come and spoke nto 
the society. He had never heard better Mnglish from 
anybody. One reason was, doubtless, that the visitor’s wife 
He had spoken in well-chosen words, 


nights he 


greatest 


was an [nglishwoman. 
using them in the logical way that a Frenchman could. He 
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had made a great speech, and at its close Lord Halsbury had 
said that the society would like to hear him speak in his own 
tongue. Mr. Justice Hawke doubted whether, with the 
exception of Carson, and one or two others, there had been a 
greater advocate in his time. 

Mr. THEOBALD MATHEW, replying for the Bar, said he was in 
a state of profound and awful depression, because he was 
constantly being reminded that he had been President of the 
Hardwicke Society in 1895. As an aged junior who had lost 
his hair and teeth, he gave a few words of advice to young 
barristers. ‘‘ Do not be too humble,” he said; ‘‘ do not be 
too diffident; but be aggressive. Kick up a row in the 
county court with your learned opponent and, if possible, 
with the judge. You will probably lose the case, but your 
client will be delighted with you. When you are led in the 
Court of Appeal by a learned leader, do not get up humbly 
and say you have nothing to add; say, in a bold voice, that 
you do not intend to repeat the arguments of your learned 
leader, and then repeat them all. Above all, do not linger 
in the back row, but apply for the honour of a silk gown as 
soon as you possibly can. Bear in mind the immortal words, 
which you ought to write up in letters of gold in your chambers, 
of Sir Montague Shearman, who said: ‘ Take silk, it is 
splendid ; you talk the same b rot but are listened to 
with greater respect.’ Another thing you may do is to enter 
the House of Commons. It does not matter very much 
whether you join that Socialist party which is called the 
Conservative Party, or that Conservative party which is 
called the Socialist Party. Join one of them. Do not commit 
yourself too deeply on any subject, legal or otherwise, and 
remember that a policitian cannot always be consistent 
without occasionally being vague. When the moment comes, 
as well it may, when public and private considerations justify 
you in changing your political views altogether, do not 
hesitate to go over to the other side. If you will follow my 
advice in these respects, I can assure you that you will secure 
one of those ‘ glittering prizes,’ the position of a judge in the 
High Court of Justice. Remember then that the perfect and 
model judge is quick, is courteous and is wrong. If you wish to 
earn eternal fame, be careful to select an assize where there are 
plenty of murders, and go to the Old Bailey as often as you 
can, for the judges who try murderers are those of whom the 
public think best. If you take that course, you will have the 
great gratification of having your biography written by a 
member of the Junior Bar while you are still alive, illustrated 
with portraits of yourself at various stages of your career, and 
of the murderers whom you have sentenced to death.” 

Mr. Lewis F. STurGE, the Hon. Treasurer, proposed the 
health of the guests, and Mr. H. L. Murpuy replied. 





Legal Notes and News. 


Honours and Appointments. 


King has approved, on the 
Lord Chancellor, the appointment of Mr. 
LONG and Mr. Eric SAcuHs to the rank of 
Mr. Long was called to the Bar by Lincoln’s Inn in 
and Mr. Sachs by the Middle Temple in 1921. 

The Lord Chancellor has appointed Mr. Grorcre HENRY 
BoycE PETERS to be the Registrar of Chichester, Arundel and 
Petworth County Courts as from the Ist day of August, 1938. 
Mr. Peters was admitted a solicitor in 1910. 

Mr. Epwarp T. Ray has been appointed by the Bucks 
County Council as Coroner for North Bucks. Mr. Ray was 
admitted a solicitor in 1927. 

Mr. DONALD OGDEN SWIFT, assistant solicitor to Leeds 
Corporation, has been appointed prosecuting solicitor to 
Nottingham Corporation as from 5th September. Mr. Swift 
was admitted a solicitor in 1934. 





recommendation of the 
ALFRED JAMES 
King’s Counsel. 
L915, 


The 


Notes. 


Mr. EK. F. Williamson, general 
Union Fire Insurance Society, Limited, has been elected 
president of the Insurance Benevolent Fund, and Mr. W. A. 
Workman, managing director of the Legal and General 
Assurance Society, Limited, deputy-president. 


manager of the Norwich 


The Minister of Health has approved a resolution to prepare 
a planning scheme for 65,000 acres of the Bridlington Rural 
District. The area includes Flamboro’ Head and _ large 
portions of Filey and Bridlington Bays. Henceforth it will 
be possible to control building in the interests of amenity 
over the whole of this large area of the East 
Yorkshire. 


Riding of 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (30th June, 1932) 2%. Next London Stock 
Exchange Settlement, Thursday, 11th August 1938. 
Middle ® 
Flat 
Div. — Pric 
Months. 3 Aug, Interest 


1938. 


t Approxi- 
mate Yield 
with 
redemption 


d. 
6 


ENGLISH GOVERNMENT een 
Consols 4% 1957 or after 
Consols 24% ee oe JA 30 
War Loan 34% %, 1952 or after - 
Funding 4% Loan 1960-90 ... .. MN 
Funding 3% Loan 1959-69 ... — AO 
Funding 23% Loan 1952-57... re JD 
Funding 24% Loan 1956-61 ... a AO 
Victory 4% Loan Av. life 22 years... MS 
Conversion 5% Loan 1944-64 ico «6 
Conversion 34% Loan 1961 or after AO 
Conversion 3% core 1948-53 — MS 
Conversion 24% Loan 1944-49 ase: = 
Local Loans 3% Stock 1912 or after JAJO 
Bank Stock ... ; AO 
Guaranteed 23% Stock (Irish Land 

Act) 1933 or after ... JJ 
Guaranteed 3% Stock < (Irish Land 

Acts) 1939 or after . ; ee JJ 
India 44% 1950-55... rn ios) 
India 34% 1931 or after . JAJO 
India 3°; 1948 or after . ... JAJO 
Sudan 44% 1939-73 Av. life 27 years FA 
Sudan 4% 1974 Red. in part after 1950 MN 
Tanganyika 4% Guaranteed 1951-71 FA 
L.P.T.B. 44% “ T.F.A.” Stock 1942-72 JJ 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA 


COLONIAL SECURITIES 

Australia (Commonw’th) 4% 1955-70 JJ 
Australia ‘ ommonw’th) 3% 1955-58 AO 
*Canada 4% 1953-58 = — = 
*Natal 3% 1929- ee rr JJ 
New South Wales 34% 1930- 50k. JJ 
New Zealand 3% 1945 ie a 
Nigeria 4% 1963 = oi is AO 
Queensland 34% 1950-70... a JJ 
*South Africa 34% 1953-78 ... as aE 
Victoria 34% 1929-49 we on 


CORPORATION STOCKS 
Birmingham 3% 1947 or after bes JJ 
Croydon 3% 1940-60 ai oo 29 
*Essex County 34% 1952- 72 occ ee 
Leeds 3% 1927 or after JJ 
Liverpool 34% Redeemable by agree- 
ment with Paide srs or by purchase... JAJO 101 
London County 24% Ccensolidated 
Stock after 1920 at option of Corp. MJSD 
London County 3% Consolidated 
Stock after 1920 at option of Corp. MJSD 86xd 
Manchester 3% 1941 or after .. FA) 86 
Metropolitan Consd. 24% 1920-49 ... MJSD 98xd 
Metropolitan Water Board 3% “A” 
1963-2003... coe AO 90 
Do. do. 3% “B” 1934-2003 .- MS, 91xd 
Do. do. 3% “ E ” 1953-73 — JJ 96 
*Middlesex County Council 4% 1952-72 MN 108 
* Do. do. 44% 1950-70 .. MN 113 
Nottingham 3% Irredeemable -. MN! 87 
Sheffield Corp. 34% 1968... ie JJ 1013 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 

Gt. Western Rly. 4% Debenture ... JJ 107 
Gt. Western Rly. 44%, Debentre ... JJ 1143 
Gt. Western Rly. 5% Debenture ... JJ 1283 
Gt. Western Rly. 5% Rent Charge .. FA 1244 
Gt. Western Rly. 5%, ‘Cons. Guarant ed MA 1214 
Gt. Western Rly. 5% Preference ... MA 1024 
Southern Rly. 4% Debenture , JJ 1053 
Southern Rly. 4% Red. Deb. 1962- 67. JJ 1063 
Southern Rly. 5% Guaranteed --- MA) 123¢ 
Southern Rly. 5°, Preference .. MA 1013 
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* Not available to Trustees over par. 
¢ In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date; in the case of other Stocks, as at the latest date. 











